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Introduction 


The three chapters of this book originally appeared in 1930 
and 1931 as a series of articles in the Illinois Law Review 
(Vol. 25, nos. 4, 5, and 6). Thus they are now receiving a 
second publication, in only slightly altered form, more than 
a third of a century after they were first written. 

Some word of explanation and apology is due from an 
author who becomes an accomplice in any such act of literary 
disinterment. In casting about for the most appropriate way 
of discharging that obligation, I began by asking myself: 
How did I ever come to write about the legal fiction anyway? 
What drew me to this theme? 

Several things, I think. One was its air of innocent merri- 
ment, reminiscent of Gilbert and Sullivan—a merriment ren- 
dered the more alluring by its association with one of the 
most solemn of human contexts, where men robed in black 
sit in judgment on their fellows. The whole subject is, indeed, 
infused with a certain puckishness. One of the most quoted 
passages from Dickens, be it remembered, relates to a legal 
fiction. If the fiction itself has literary appeal, it seems also to 
stir eloquence in those who have occasion to comment on it. 
Even so sober-sided a writer as Austin was moved to ascribe 
certain legal fictions to “the active and sportive fancies of 
their grave and venerable authors.” Bentham’s unequaled 
capacity for excoriation was brought to full flower by the sub- 
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ject: “Fiction of use to justice? Exactly as swindling is to 
trade.” In his Rationale of Judicial Evidence Bentham argued 
with at least pretended seriousness that members of the 
English judiciary, like convicted perjurers, should be barred 
from testifying on grounds of “habitual mendacity.” One 
familiar with the intensity of the reactions engendered by 
the legal fiction could hardly escape some temptation to 
sound out his own adrenal responses to the subject. Finally, 
at the time when I began to study the literature of fictions, 
the subject was surrounded by the romantic aura of Hans 
Vaihinger’s Philosophy of As If, with its mysterious title 
promising obscurely some mind-expanding reorientation of 
human perspectives. 

I cannot say that these attractions were without some 
effect on me, I like to think, however, that my concern for the 
fiction arose from a more serious and more consciously ori- 
ented kind of interest. I can best express the nature of this 
interest by suggesting that the fiction represents the pathol- 
ogy of the law. When all goes well and established legal rules 
encompass neatly the social life they are intended to regulate, 
there is little occasion for fictions. There is also little occasion 
for philosophizing, for the law then proceeds with a trans- 
parent simplicity suggesting no need for reflective scrutiny. 
Only in illness, we are told, does the body reveal its com- 
plexity. Only when legal reasoning falters and reaches out 
clumsily for help do we realize what a complex undertaking 
the law is. 

‘Changing the figure, we may liken the fiction to an awk- 
ward patch applied to a rent in the law's fabric of theory. 
Lifting the patch we may trace out the patterns of tension 
that tore the fabric and at the same time discern elements in 
the fabric itself that were previously obscured from view. 
In all this we may gain a new insight into the problems in- 
volved in subjecting the recalcitrant realities of human life 
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to the constraints of a legal order striving toward unity and 
systematic structure. 

Ina talk given before the American Philosophical Associa- 
tion in 1912, Morris Cohen urged his professional colleagues 
to give more attention to the philosophy of law. In discussing 
the relevance of jurisprudence for epistemology and meta- 
physics he said:* 

Consider how much would our controversy over the nature 

of truth have been enriched if, instead of our easy dichoto- 

mous division of propositions into the true and false, we 
had taken notice of what lawyers call legal fictions. Such 

Propositions occur, for instance, when we say that the con- 

stitution is the will of the people, or that the judges simply 

declare and never make the law, or when we say that the 

Jmocent purchaser of a chattel subject to mortgage has 

had notice of this fact if only the mortgage is 

corded. ‘These propositions, ks the tatersont of the actor, 

“I am thy father's spirit,” are not adequately characterized 

yrhen we say that they are true or that they are 


The fiction, in other words, forces upon our attention the re- 
lation between theory and fact, between concept and reality, 
‘and reminds us of the complexity of that relation. Curiously 
enough, the fiction finds its most pervasive application in two 
subjects that seem in other respects at opposite poles from 
one another: physics and jurisprudence. To be sure, fictions 
are to be found in other subjects, such as political science and 
economics, where we encounter the fictions of the social 
compact and the economic man. But these may be called Big 
Fictions. They furnish a kind of general starting point, an 
original impetus, to thought; they are not like the numerous 
ttle fictions of law and physics, which proliferate into the 
interstices of their subject and enter intimately into its every- 


2 “Jurisprudence as a Philosophical Discipline,” 1913, 20 J. Phil., 
‘ond Sct, Method, 225, 227. 
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day concerns. Thus the physicist may say, “For this purpose 
we regard light as corpuscular; for this other purpose we 
must regard it as wavelike.” The judge, in turn, may find 
himself forced to declare, “For purpose x we must deem the 
marriage between A and B to be valid; for purpose y it is to 
be deemed null and void.” There is nothing like this—cer- 
tainly not in the same measure—in chemistry, botany, sociol- 
ogy, political science, or economics. 

‘What is the reason for this difference? What characteristic 
sets law and physics apart from other branches of human 
study? I suggest it is their commitment to comprehensive 
system. When in actual life men are observed behaving in 
ways that seem to contradict the motives of the economic 
man, economists can say, “This simply illustrates the limita 
tions of our science. We do not assert that men are motivated 
exclusively by the desire for economic advantage; we simply 
say that economics is concerned with their actions only inso- 
far as they are so motivated.” No such easy way out is avail- 
able to law and physics. The physicist cannot—at least openly 
and comfortably—say, “Of course this newly observed phe- 
nomenon does not fit our theories, but this simply means that 
it falls outside the area of our concern.” The judge cannot 
say, “For the litigation now before me there happen to be no 
clearly formulated legal rules, so I shall simply leave it un- 
decided.” 


To be sure, the physicist can, as it were, put the observed 
irregularity on the shelf and reserve it for later treatment. 
‘The judge can say, “The facts of the case before me fall out- 
side the constraints of established law; I shall therefore 
decide for the defendant and dismiss the plaintiffs com- 
plaint.” But at best these easy dispositions can only be tem- 
porary. In physics new discoveries are likely to break down 
any neat division between established theory and the incon- 
venient facts of nature; sooner or later, the scientist knows, 
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he will have to face a reexamination of his whole body of 
theory. In law the pressure of new cases, presenting varied 
situations of fact, will in time compel the judge either to clar- 
ify rules previously obscure or to draw with some precision 
the line at which the constraints of law leave off. Neither task 
is easy. 

A frequent and pervasive resort to fiction marks, then, 
those subjects where the urge toward systematic structure is 
strong and insistent. In recent decades, the impulse toward 
comprehensive system has been relaxed in all branches of 
human thought. Holistic views have come into disfavor, at 
least with analytical philosophers who view from above—or 
is it from without?—the various specialized fields of intellec- 
tual endeavor. The prevailing philosophy of science has 
tended to emphasize prediction rather than comprehension, 
the latter term being understood here in a double sense, By 
the standards of this philosophy, acquiring the ability to pre- 
dict what will happen in some isolated context is more signifi- 
cant than developing a general theory which, though it 
seems to explain much, confronts unresolved anomalies. In 
the social sciences behavioristic and associationist concep- 
tions not only have worked almost explicitly against general 
theory, but have made men indifferent to unresolved incon- 
gruities among molecular explanations. In ethics the philos- 
ophy of utilitarianism has adopted as the foundation for moral 
theory the unstructured and discrete regularities observable 
in the things that make men feel good. Legal philosophy has 
tended to disregard the institutional processes that bring law 
into being and produce its efficacy in human affairs; legal 
scholars have talked about the rules that emerge from those 
processes rather than about “the law” itself, this term having 
in consequence acquired an aura of outmoded naiveté. 
A general antipathy to metaphysics has barred any inquiry 
into the nature of “reality.” The result has been to obscure the 
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Kind of problem the fiction is intended to solve, that of bridg- 
ing a gap between concept and reality, between understand- 
ing and the thing sought to be understood. 

‘There are signs that what has been called the Age of 
Analysis is coming to a close. If this prognosis is correct, the 
reaction will no doubt be accompanied by its own peculiar 
forms of excess. It seems unlikely, however, that men will re- 
main content indefinitely to examine and reexamine the con- 
ceptual apparatus they project on reality without asking 
themselves more about the nature of that reality. 

Among portents of a change in our intellectual climate one 
may cite Michael Polanyi’s The Logic of Liberty (1951) and 
his Personal Knowledge (1958), as well as Thomas Kuhn’s 
The Structure of Scientific Revolutions (1962). Also standing 
like a huge question mark over the whole analytical school is 
W. V. Quine’s unrefuted and still imperfectly absorbed chal- 
lenge to the distinction between analytic and synthetic judg- 
ments (From a Logical Point of View, 1953, pp. 20-46). 
When works like these have been absorbed, it is likely that 
the urge toward comprehension—again, in a double sense— 
will reassert itself. 

I trust that the slightly cosmic flavor of these last para- 
graphs will not suggest that the present book offers any seri- 
ous contribution to the philosophy of mind. Its claims are far 
more modest. For the legal scholar, it may serve as a reminder 
that the legal fiction is a more complex phenomenon than he 
is ordinarily inclined to suppose; more generally, it may re- 
mind him that judges do not simply “make” law in the simple 
and direct way modern commentators often seem to assume. 
For the reader not trained in the law, the book may offer some 
useful perspectives into the nature of legal thought. 

In preparing the text for its present publication I have con- 
centrated chiefly on deveryfication, that is, pruning out need- 
less adjectives and superlatives. I have made little attempt 
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to bring the work up to date. Much of the physics in the third 
chapter is now archaic. But I think it safe to say that as the 
frontiers of science have advanced, fictions and other like in- 
tellectual dodges have followed closely behind. The context 
may be different, but the problems remain much as they 
were, In any event, I console myself with the thought that a 
reader interested enough to read a book, even a small book, 
about fictions must be tolerant of allegory. So I ask of the 
reader that he regard as allegorical anything he encounters 
in this book (including The Philosophy of As If) that seems 
to him to bear too plainly the marks of its age. 


Legal Fictions 


1. What Is a Legal Fiction? 


Probably no lawyer would deny that judges and writers on 
legal topics frequently make statements they know to be 
false, These statements are called “fictions.” There is scarcely 
a field of the law in which one does not encounter one after 
another of these conceits of the legal imagination. Sometimes 
they take the form of pretenses as obvious and guileless as 
the “let’s play” of children. At other times they assume a 
more subtle character and effect their entrance into the law 
under the cover of such grammatical disguises as “the law 
presumes,” “it must be implied,” “the plaintiff must be 
deemed,” etc. Nor is it true, as is sometimes tacitly assumed, 
that fictions are to be found only in court decisions, where 
they are the product of the peculiar situation of the judge, 
who must, or feels he must, to some extent obscure the true 
nature of his activities. Fictions are to be found not only in 
the opinions of judges, but in critical treatises written by men 
free from any of the influences that supposedly restrain the 
judge and warp his expression. Even the austere science of 
jurisprudence has not found it possible to dispense with fic 


2Cf. Pound, Interpretations of Legal History (1929), p. 4. “From 
time to tne they make tho inevitable 
‘comparable to the ‘let's play’ this and that of children.” 
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tion. The influence of the fiction extends to every department 
of the jurist’s activities. 

Yet it cannot be said that this circumstance has ever caused 
the legal profession much embarrassment. Laymen frequently 
complain of the law; they very seldom complain that it is 
founded upon fictions. They are more apt to express discon- 
tent when the law has refused to adopt what they regard as 
an expedient and desirable fiction. Perhaps, too, the fiction 
has played its part in making the law “uncognoscible” to the 
layman. The very strangeness and boldness of the legal fiction 
has tended to stifle his criticisms, and has no doubt often led 
him to agree modestly with the writer of Sheppard’s Touch- 
stone, that “the subject matter of law is somewhat transcen- 
dent, and too high for ordinary capacities.”* 

Within the profession itself there has been for a long time 
a consciousness of the importance of the legal fiction, and 
some attempt has been made to evaluate it critically. The 
prevailing opinion has been that suggested in Thering's state- 
ment, “It is easy to say, ‘Fictions are makeshifts, crutches to 
which science ought not to resort.’ So soon as science can get 
along without them, certainly not! But it is better that science 
should go on crutches than to slip without them, or not to 
‘venture to move at all.”* The fiction has generally been re- 
garded as something of which the law ought to be ashamed, 
and yet with which the law cannot, as yet, dispense. 

Bentham was almost unremitting in his attacks. He de- 
tected everywhere “the pestilential breath of Fiction.”* “In 
English law, fiction is a syphilis, which runs in every vein, 
and carries into every part of the system the principle of 


+ Preface (6th ed., 1791), p. xl. 

Ihering, Geist des rimischen Rechts auf den verschiedenen Stufen 
seiner Entwicklung (6th ed., 1924), IIT, 297. (In this and all subse- 
‘Gueat quotations rom German and French treatises [except where tho 
citation is to a published English translation] the tranlations are my 
‘own, and in some cases are rather free.) 


‘* Works (Bowring’s edition, 1843), I, 235- 
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rottenness.”* “Fiction of use to justice? Exactly as swindling 
is to trade.”* “The most pernicious and basest sort of lying.”* 
“Jt affords presumptive and conclusive evidence of moral 
turpitude in those by whom it was invented and first em- 
ployed.”* “It has never been employed but with a bad effect.”* 
‘These quotations will serve to show his temper. And yet even 
Bentham could not escape making the cautious admission 
that, “With respect to .. . fictions, there was once a time, per- 
haps, when they had their use.”:” 

Blackstone might be expected to stand at the opposite pole, 
He does refer to fictions as being “highly beneficial and use- 
ful.” And yet even he is not blind to the other side of the 
picture, In one place in particular he is inclined to be apolo- 
getic. In speaking of the fictions and pretenses involved in the 
‘common recovery he says, “To such awkward shifts, such 
subtile refinements, and such strange reasoning, were our an- 
cestors obliged to have recourse... while we may applaud 
the end, we cannot admire the means.”"* At another place the 
only defense he can find is the doubtful one of recrimination, 
when he points out that the common-law fictions were no 
worse than the numerous fictions of the Roman law.” 

One finds frequently the criticism that a certain doctrine 
of the courts is based on a fiction. This is assumed, without 
demonstration, to furnish an argument against the doctrine. 
‘And yet frequently we find the same critics passing over one 
fiction after another without the slightest animadversion; oc- 


* Ibid., VII, 

bid Vi soa 

# Ibid., IX, 77. 

3 Tb 1,268 1 should bo sad that Bentham was hee peaking of 
the fiction of the social cores ameter] kee ‘in the stricter 

38 Commentaries ( Lewis ed., 1897), 

18 Ibid, I, *960. 
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casionally with commendatory remarks. What is even more 
significant, it is seldom that the authors of such criticisms are 
able to avoid occasional resort to fiction in the formulation 
of their own views. I take as an example one of our best writ- 
ers; I choose him simply because he is one of our best. This 
writer rejects the notion that “implied conditions” in contract 
rest upon the intent of the parties, on the ground that “it is 
an obvious fiction” and adds the warning, “It is better to state 
the law in terms of reality, for misapprehension is sure to be 
caused by fiction.”** Yet the same writer in another place in 
the same work, in commenting on the rule that a judgment 
in favor of the principal when he is sued by the creditor in 
certain cases bars the creditor from proceeding against the 
surety—a rule that involves a departure from the ordinary 
principles of res adjudicata—does not hesitate to make the 
‘suggestion, “The solution for the difficulty is this . . . the credi- 
tor must be deemed in fault for having suffered judgment to 
go against him, and... like a creditor who has released the 
principal, he will lose his right against the surety.” Truly, 
“the bogey of the fiction revenges itself often bitterly on those 
who would track it down!”* 

‘What should we do about the fiction? Should we attempt 
to restate the law “in terms of reality?” Could we succeed in 
such an attempt? Are there good and bad fictions? If so, how 
are we to tell the one from the other? These are the questions 
I shall attempt to answer. I propose that this skeleton in the 
family of the law be taken from its closet and examined 
thoroughly. After that examination we may decide what we 


44 Williston on Contracts ( 1st ed., 1920), II, 1576-77. 
Williston includes 


For example, he would make the inference of “fault” on the part of the 
creditor only when the principal debtor “id not have on the actual 
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‘ought to do with it. At any event I am convinced that keep- 
ing it in the closet is both dangerous and unbecoming. 

It is obvious that a critical evaluation of the fiction as a 
device of legal thought and expression cannot be undertaken 
until one has at least attempted an answer to the question: 
What is a fiction? It scarcely need be said that this question 
is not an easy one. To anyone who has thought about the 
matter, questions like the following must at some time have 
occurred. “This doctrine which I have criticized as a fiction, is 
it not simply the figurative expression of a truth? If I recast 
the expression of it, and emasculate it by removing the meta- 
phorical elements from it, have I really accomplished any- 
thing of importance? I have called this other statement a 
fiction. Do I not simply mean that it is a plain falsehood, 
rendered harmless by its utter incapacity to deceive? At other 
times when I use the word ‘fiction’ do I mean anything more 
than ‘bad reasoning’?” The possibility of questions such as 
these suggests that the word “fiction,” like most words, may 
not always mean the same thing. 

And yet, however difficult it may be at times to draw the 
line, a fiction (if the word is to retain any utility) is neither 
a truthful statement, nor a lie, nor an erroneous conclusion. 
In attempting to draw the line a little more clearly, it will 
be convenient to start with a discussion of the problem:*" 


A Fiction Distinguished from a Lie 

Ihering once called fictions the “white lies” of the law.** 
This statement is probably more clever than accurate, unless 
we interpret “white lies” to mean falsehoods which are not 


4" It would perhaps be well to remind the reader that I am concerned 
not merely with what we may call the typical legal fiction, i.e., the pro- 
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meant to be believed. For a fiction is distinguished from a lie 
by the fact that it is not intended to deceive. 

It may be objected that as to that large class of fictions 
which we call historical fictions this generalization does not 
hold. Maine's classical definition of the historical fiction as 
“any assumption which conceals, or affects to conceal, the fact 
that a rule of law has undergone alteration, its letter remain- 
ing unchanged, its operation being modified,” seems to 
leave room for the intent to deceive, The English courts were 
in the habit of pretending that a chattel, which might in fact 
have been taken from the plaintiff by force, had been found 
by the defendant.*® Why? In order to allow an action which 
otherwise would not have lain. If this fiction does not deceive, 
of what purpose is it? 

‘The answer is that the fiction, as such, was not intended to 
deceive and did not deceive anyone. No one believed that the 
chattel had been found by the defendant simply because the 
pleadings said so; the fact was known to be otherwise. The 
deceit, if any, consisted in the concealment by the court of 
the exercise of legislative power under the guise of this pre- 
tense. Or, perhaps more accurately stated—since it is hardly 
conceivable that those living contemporaneously with the 
development of this fiction could have been unaware that the 
law was changing—the deceit consisted in the representation 
that an expansion of the action of trover under this pretense 
was legitimate. This representation, however, was probably 
‘as heartily believed by the authors of the fiction as anyone 
else. It is easy to conclude uncharitably that the judge who 
enlarges his jurisdiction or who changes a rule of law under 


39 Maine, Ancient Law (1861; Beacon Press ed., 1963), p. 25. Cf. 
“the ‘admit that fiction is resorted to 
{n the attempt to conceal the fact that the law is alteration 
in the hands of the judges.” J. Smith, “Surviving Fictions,” 27 Yale L. 
Tour. (1917), 147, 150. 

#0 Blackstone, Iil, *1: 
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cover of a fiction is very coolly and calculatingly choosing to 
hide from the public the fact that he is legislating. What is 
usually overlooked is that he himself is often acting under the 
influence of some half-articulate philosophy of law which 
‘seems to him to justify the change if it takes place under the 
apparent sanction of old formulas, when it would not be 
justified otherwise. 

Conceding, however, that this may not always be the case, 
‘and that the fiction may at times have been implicated in 
a process of deceit that was not simply self-deceit, the fact 
remains that the pretense or assumption involved in the fic- 
tion itself (e.g,, that the defendant found the plaintiff's chat- 
tel) has never been made with the intention of producing 
belief in its truth. The fiction, as such, is not intended to de- 
ceive. It may, perhaps, be held accountable as accomplice in 
process of deception, but not as principal. 


A Fiction Distinguished from an Erroneous Conclusion 

A fiction is generally distinguished from an erroneous con- 
clusion (or in scientific fields, from a false hypothesis) by the 
fact that it is adopted by its author with knowledge of its 
falsity, A fiction is an “expedient, but consciously false, as- 
sumption.”** 

Taking this as a criterion, if a statement is believed by its 
author it is not a fiction. But what is “believing”? How many 
of us, in discussing a legal problem, have had the experience 
of making a statement with a vague feeling in the back of our 
minds that our expression was in some unexplained way in- 
adequate, inaccurate—even fictitious—without being able at 
the time to formulate the precise nature of this inadequacy? 
On such occasions, lacking the time or the mental energy for 
a more complete analysis, we are apt to rush on in the devout 


1 Vathinger, Die Philosophie des Als Ob (4th ed., 1920), p. 190. 


8 WHAT IS A LEGAL FICTION? 


hope that the half-consciously-felt defect in our expression 
could be shown not to affect the validity of the statement in 
its context. We trust that our statement is at least metaphori- 
cally true. When we do this, however, we must be prepared 
to have someone else attach the epithet “fiction” to our state- 
ment. 

‘The line between belief and disbelief is frequently blurred. 
‘The use of the word “fiction” does not always imply that the 
author of the statement positively disbelieved it. It may rather 
imply the opinion that the author of the statement in question 
was (or would have been had he seen its full implication ) 
aware of its inadequacy or partial untruth, although he may 
have believed it in the sense that he could think of no better 
way of expressing the idea he had in mind. We have a fiction, 
then, when the author of the statement either positively dis- 
believes it or is partially conscious of its untruth or in- 
adequacy. 

But even with this qualification it may be questioned 
whether current usage confines the concept “fiction” within 
the limits suggested. Reference has already been made to 
the question of “implied conditions” in contract. The earlier 
view was that these conditions were dependent upon the 
actual intent of the parties, and that courts in laying down 
these conditions were really interpreting and construing the 
contract.* This view has been criticized as a fiction.** What 
we are at present interested in is, why is the word “fiction” 
used here? Does it imply the opinion that the statement was 
not believed by those who made it? This is questionable. 
Sergeant Williams, who gave the “intent theory” currency, 


2 Williams, Notes to Sounders’ Reports (1871), I, comments on 
Pordage v. Cole, pp. 548-56; Harriman on Contracts (2d ed., 1901), 


se0. 315. 
8 Costigan, Performance of Contracts (3911), p. 8; Williston, 1, 
sec. 825. 
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may have been at least partially aware that he was dealing 
with an imputed or fictitious intent; but those who apply the 
term “fiction” to his theory do not give any indication that 
they are led to a choice of that word because of any con- 
jecture concerning the subjective mental processes of the 
learned Sergeant. They call his theory a fiction because it is 
false; what he thought of it is not regarded as material. 

‘Then why is the word “fiction” used here? Why not “er- 
roneous reasoning,” or “false assumption”? The most probable 
explanation is that the choice of the word “fiction” here im- 
plies a recognition that the statement under discussion, al- 
though erroneous, had a certain utility. A court by proceeding 
as if it were determining the intent of the parties will nor- 
mally reach a result that is in accord with the “good sense of 
the case.” The word “fiction,” then, may sometimes mean 
simply a false statement having a certain utility, whether it 
was believed by its author or not. A fiction may be an ex- 
pedient but false assumption. 

‘To sum up the results of our discussion, and to attempt a 
definition of the fiction that will at least approximate current 
usage, we may say: A fiction is either (1) a statement pro- 
pounded with a complete or partial consciousness of its fal- 
sity, or (2) a false statement recognized as having utility. 

‘This definition seems on the face of things to embrace two 
entirely discordant elements. In the first alternative the ori- 
terion is “consciousness of falsity,” in the second “utility.” Yet 
current usage probably permits of this altemative definition. 
‘What is the explanation for this apparently unreasonable 
linguistic development? There is often underlying the seem- 
ingly illogical usages of language a penetrating comprehen- 
sion which does not find expression in any other way. That 
is the case here. In practice, it is precisely those false state- 
ments that are realized as being false that have utility. A 
fiction taken seriously, i.e., “believed,” becomes dangerous 
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and loses its utility. It ceases to be a fiction under either alter- 
native of the definition given above. 

The “half-conscious” insight into the falsity of an assump- 
tion, which is discussed above, will normally be a sufficient 
guard against a harmful application of it. The now-discarded 
theory that conceived of conditions in contract as dependent 
upon the intent of the parties was workable probably because 
there existed this partial awareness of the untruth of its funda- 
mental postulate. But the danger of the fiction varies inversely 
with the acuteness of this awareness. A fiction becomes wholly 
safe only when it is used with a complete consciousness of its 
falsity. 


A Fiction Distinguished from the Truth 

Everyone who has dealt with legal problems must, at one 
time or another, have had the experience of feeling that a 
certain doctrine of the law was expressed in terms of fiction, 
and yet have found himself, to his dismay, unable to restate 
the doctrine without resort to fiction. At such moments one 
is apt to succumb to the feeling that “a fiction that we needs 
must feign is somehow or another very like the simple truth.”** 

‘A fiction is frequently a metaphorical way of expressing a 
truth. The truth of any given statement is only a question of 
its adequacy. No statement is an entirely adequate expres- 
sion of reality, but we reserve the label “false” for those state- 
ments involving an inadequacy that is outstanding or un- 
usual. The truth of a statement is, then, a question of degree. 


+4 Cf, “Seeking the intention of the parties as the sole governing prin- 
ciple led Sergeant Williams to declare a promise one 
‘performance terms 
unjust decisions have been made in consequence.” Williston, II, sec. 


826. 
4 Maitland, Cellected Popers (1931), IL 936. OF. Saale, De la 
juridique (ad ed., 1922), p. 613: “Indeed, what is a flc- 

‘becomes SF aot realy?” 


personnalité 
tion which 


WHAT IS A LEGAL FICTION? n 


But we do not solve a problem by saying that it is a question 
of degree; what we want to know is, what factors affect this 
“degree” upon which the question depends? More particu- 
larly, stating the thing in a form applicable to our present 
problem, we are interested in an analysis of the different 
reasons why, in a given case, doubt may arise whether a 
statement is fictitious or true. 


The Fiction as a Linguistic Phenomenon 


Ihering once said that the History of the Law could write 
as a motto over her first chapter the sentence, “In the begin- 
ning was the Word.”** Students of the legal fiction might also 
take this motto to heart. For certainly it is a truth commonly 
overlooked that the fiction is “a disease or affection of lan- 
guage.” 

‘Anyone who has thought about the legal fiction must be 
aware that it presents an illustration of the all-pervading 
power of the word. That a statement which is disbelieved by 
both its author and his audience can have any significance at 
all is evidence enough that we are here in contact with the 
mysterious influence exercised by names and symbols. In 
that sense the fiction is a linguistic phenomenon. 

But we are interested in another aspect of the thing. The 
fiction is further a phenomenon of language in the sense that 
the question whether a given statement is a fiction is always, 
when examined critically, a question of the proprieties of 
language. A statement must be false before it can be a fiction. 
Its falsity depends upon whether the words used are inac- 
curate as an expression of reality. But the inaccuracy of a 
statement must be judged with reference to the standards of 


26 Thering expresses the exaggerated respect 
eae Beenie nedgclan wort "aoe al pe en 
the word appears as something mysterious; a 
‘word a supernatural power” (11,443). 
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language usage. Simple as this truth is, nothing has so ob- 
scured the subject of legal fictions as the failure to recognize it. 

In the law we speak of the merger of estates, of the break- 
ing of contracts, of the ripening of obligations. Vivid and in- 
appropriate are the literal connotations of these expressions— 
yet they are usually not even felt as metaphors. These words, 
and many others like them, have become naturalized in the 
language of the law. They have acquired a special legal sig- 
nificance which comes to the mind of the lawyer when they 
are used, so instinctively, indeed, that he is usually unaware 
that they have a more vivid sensual connotation. 

In the action of trover the defendant is alleged to have 
found a chattel he may really have taken by force.*" In actions 
arising under the “attractive nuisance doctrine” the defendant 
is alleged to have invited children (of whose very existence 
he may have been ignorant) to visit his premises.” These 
statements are felt as fictions. Is this because there is any 
inherent reason why the words used could not acquire a 
special sense which would make them true? Could not “find- 
ing” mean, in a technical legal sense, “taking”? Could not 
“inviting” be extended to include “attracting”?*° Neither of 
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nology merely. No one can deny that the group of persons 
forming a corporation is treated, legally and extralegally, as a 
“unit.” “Unity” is always a matter of subjective convenience. 
‘I may treat all the hams hanging in a butcher shop as a “unit” 
—their “unity” consists in the fact that they are hanging in 
the same butcher shop. Certainly there is a more easily ex- 
plained “unity” in a corporation than there is in such everyday 
concepts as “the 9:10 train for Chicago.” It is also clear that 
the corporation, taken as a unit, must be treated by the courts 
and legislatures in that somewhat complex fashion which we 
epitomize by saying that legal rights and duties are attributed 
to the corporation.” It is further clear that this treatment of 
the corporation bears a striking (though not complete) re- 
semblance to that accorded “natural persons.” It then follows 
that natural persons and corporations are to some extent 
treated in the same way in the law; they form a “class.” There 
are only two questions left for discussion. The first is, is it 
worth while having a name for this class? It should be re- 
membered that many classes remain nameless. The class of 
left-handed Irishmen still suffers from the lack of an appropri- 
ate term to separate it from the world of the right-handed, the 
ambidextrous, the non-Irish." Assuming, however, that it is 


Ob tmjus (ags)-0. 67, 
bee RRO as srcndenl tons of Geman lew 
{[Giviprosesatche Fiktionen und Wabshelten,” 62 Archio #4, co- 
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tions ought to bring us to realize “that the incorporeal center of legal 
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cannot, and need not, be created for it by 
‘an act of imagination.” This “s a need. 
any such elements as a “common will.” 
"We do not often have to speak, as of an indivisible 
whole, of the group of phenomena ‘or connected in the transit 
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worth while having a name for this common class formed by 
natural persons and corporations, the other question is, is the 
word “person” the most desirable name? Would “legal sub- 
ject” be better? Or “right-and-duty-bearing-unit"?** 


Live and Dead Fictions 


‘There are live and dead fictions. A fiction dies when a com- 
pensatory change takes place in the meaning of the words 
or phrases involved, which operates to bridge the gap that 
previously existed between the fiction and reality. 

This is a process that is going on all the time. A striking 
example is to be found in Roman constitutional law. The 
comitia (assembly of citizens) had, originally, only a power 
of authorizing constitutional changes proposed to them by 
the king. Their legislative function was originally essentially 
negative—a power of veto. Gradually, however, they gained 
the power of initiating and commanding. With this constitu- 
tional development came an interesting change in language: 


‘The evolution that led from the right of approval in the 
comitia to their right to command is reflected in the parallel 
evolution in the sense of the word jubere (in the formula 
velitis jubeatis quirites), which has equally passed from the 
sense of accepting to that of ordaining.** 


‘The statement that the comitia merely accepted proposals 


was originally true; it became a fiction through a change in 
practice, But this fiction was in tum cured—or to change the 


should have some name as ‘wousin’ to denote it by. People would in 
time be disputing whether the existence of a wousin involved neces- 
sarily a rail-fence and whether the term could be applied when a white 
‘man was similarly related to a stone wall.” A. Ingraham, “Swain School 
Lectures” (1903), p. 121, quoted from Ogden and’ Richards, The 
Meme of Mesning (2d ed., 1927), p. 48. 
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figure, became dead—through a change in language usage."* 

‘The same thing is happening in our own law. Words like 
“delivery” (= giving over), “conversion” and “estate” (= con- 
dition or status) have gone through like developments. There 
was a time, probably, when these words were applied legally 
in their literal sense. Then a period of extension set in, during 
which the continued use of these words was probably felt as 
fictional. But the inevitable compensatory change in word 
meaning took place; the expressions acquired a new, non- 
fictional meaning. This development is, however, not yet 
ended. Even today the first of these terms still carries a part 
of its history with it; it is not a completely dead fiction. Courts 
are still inclined to speak of “symbolic” or “constructive” de- 
livery when the act in question is too far removed in character 
from the kind of thing contemplated by the original sense 
of the word. But that the fiction is dying is shown by the fact 
that there is no definite standard for determining when these 
qualifying terms are needed; it is a matter of individual dis- 
cretion. 

Of course this process is not confined to the law—it takes 
place in the whole of our language. “All words expressive of 
immaterial conceptions are derived by metaphor from words 
expressive of sensible ideas.”*" “The birth of a new concept is 
inevitably foreshadowed by a more or less strained or ex- 
tended use of old linguistic material.”* All the language of 


“Sut Maller, The Selene of Language, Secon Sere (1864), p. 355. 
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abstract thought is metaphorical, but, fortunately, the meta- 
phors involved are for the most part dead metaphors. I quote 
at Iength from a popular book on language usage:* 


Inall discussion of metaphors it must be borne in mind that 
some metaphors are living, ie., are offered and accepted 
with a consciousness of their nature as substitutes for their 
literal equivalents, while others are dead, ie, have been 
so often used that speaker and hearer have ceased to be 
aware that the words used are not literal; but the line of 


or to 
able from life. Thus, in The men were sifting meal we have 


sifting of evidence, the metaphor is so familiar that it is 
about equal chances whether sifting or examination will be 
used, and that a sieve is not present to the thought—unless 
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legal mind the simple connotation “Fact A is legally imma- 
terial.” 


The assumptions involved in the typical fiction of the 
English common law, i. the procedural pretense, were 
usually so violent that there was little likelihood that the 
adoption of the fiction would usher in a change in language 
usage which would cure the fiction. When the English court 
pretended that the Island of Minorca was a part of the city 
of London, as it once did,** there was little probability that 
this isolated pretense would lead to a change in the meaning 
of the word “London” that would extend it to embrace a spot 
of land in the Mediterranean. But even procedural pretenses 
may lead to the development of word meanings. The “pos- 
session” that gave the right to bring the action of trespass to 
a plaintiff who had bailed his chattel under a bailment 
terminable at his will was originally simply a pretense 
through which a man out of possession was given a posses- 
sory action. But this pretense, and others like it, became so 
common that the word “possession” began to take on new 
meaning and we end up with two kinds of possession, “con- 
structive” and “actual.” When we had this condition of 
affairs, the inveterate tendency of the human mind to sup- 
pose that where two things have a common name they must 
have something in common besides the name began to assert 
itself. Legal theorists felt the need of what the Continental 
jurists call a “construction.” That is, it was felt that we ought 
to develop some “concept” that would include, and reconcile, 
all the conflicting elements to be found in actual and con- 
structive possession. Needless to say, the concept has not yet 
been discovered; the “construction” remains a matter of 
difficulty. 

“Constructive fraud” has had a somewhat similar history. 


+ Gray, Nature and Sources of the Law (st ed., 1909), D. 34. 
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It started, innocently enough, as a pretense by means of 
which English courts of equity acquired jurisdiction over 
cases that would otherwise have been outside their prov- 
ince.** But the term lived beyond the causes that gave rise to 
it, and survives today into a period when the distinction 
between legal and equitable jurisdiction is generally done 
away with, What “constructive fraud” is today, no one knows 
exactly; but it is still with us. 

‘Those who contend that “corporate personality” is and 
must be a fiction should be reminded that the word “person” 
originally meant “mask’; that its application to human beings 
‘was at first metaphorical. They would not contend that it is 
@ fiction to say that Bill Smith is a person; their contention 
that “corporate personality” must necessarily involve a fiction 
must be based ultimately on the notion that the word “per- 
son” has reached the legitimate end of its evolution and that 
it ought to be pinned down where it now is. 

‘One may test the question whether a fiction is dead or 
alive by the inquiry, does the statement involve a pretense? 
Probably the maxim “Qui facit per alium facit per se” was 
originally a fiction because it was understood as an invita- 
tion to the reader to pretend that the act in question had 
actually been done by the principal in person. But the state- 
ment has been so often repeated that it now conveys its 
meaning (that the principal is legally bound by the acts of 
the agent) directly; the pretense that formerly intervened 
between the statement and this meaning has been dropped 
out as a superfluous and wasteful intellectual operation. The 
death of a fiction may indeed be characterized as a result of 
the operation of the law of economy of effort in the field of 
mental processes. 


4 J. Smith, “Surviving Fictions,” 27 Yale L. Jour. (1918), 317, 319. 
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Rejection o. Redefinition 

It is apparent from what has been said that there are two 
distinct methods of eliminating fiction from the law: rejection 
and redefinition. By rejection is meant simply the discarding 
of those statements that are felt as fictional. Thus, a statute 
or judicial decision may declare that henceforth the action 
of ejectment shall be allowed without the allegations of lease, 
entry, and ouster. By redefinition is meant a change in word 
meaning that eliminates the element of pretense; to preserve 
the figure used before, redefinition results in the death of 
the fiction. Through rejection a fiction disappears entirely; 
through redefinition it becomes a part of the technical vocab- 
ulary of the law, 

Both of these processes have taken place in the past, 
Although the legal language of today is in part, at least, com- 
posed of the dead shells of former pretenses (“possession,” 
“conversion,” “delivery,” “estate,” “person,” “constructive 

fraud,” “constructive trust”), there are many fictions of for- 
mer days which have disappeared completely, which have 
left no vestigial traces in the language of the law. This fact 
suggests the inquiry: why, in the course of history, are some 
fictions discarded entirely, while others are redefined and 
retained as terms of description? And the fact that the alter- 
native fates of rejection and redefinition rest in the balance 
for many of our present-day fictions suggests the question, 
which of these processes—rejection or redefinition—ought 
‘we to encourage? 

‘Would it, for example, be desirable to attempt a complete 
elimination of fiction from the law by a wholesale process 
of redefinition? Conceivably we might eliminate the pretense 
from all of our fictions; we might cease to say, “A is legally 
treated as if it were B,” and simply say, “In a technical legal 
sense, A is B.” We might say, “There is no pretense in actions 
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arising under the ‘attractive nuisance doctrine’; the word ‘in- 
viting,’ as used in those decisions, is to be understood in a 
technical legal sense.” We could do this with the boldest of 
our fictions. The English court that declared the Island of 
Minorca to be a part of London might have defended itself 
by saying, “We only meant that for the special purpose at 
hand the island was a part of London, and we defy anyone 
to prove that that is not so.” In short, we might join Humpty 
Dumpty in saying, “When I use a word, it means just what 
I choose it to mean, neither more nor less.” We might erect 
a legal world in which silence is consent, taking is finding, 
attracting is inviting, to bring a suit is to achieve Roman 
citizenship; a world in which even the commonest expres- 
sions were to be understood in a Pickwickian sense. This 
attitude has, indeed, been dignified by a name—"“the theory 
of the juristic truth of fictions.” 

But it is clear enough that such a wholesale process of 
redefinition could not be carried out. One cannot introduce 
sweeping changes in linguistic usage by an arbitrary fiat; in 
general, new meanings grow only in places where they are 
needed. And even if it were possible, the proposal ought 
not to be carried out because it would only result in encum- 
bering the language of the law with a grotesque assemblage 


‘This is also impossible, and inadvisable if it were possible. It 
is inadvisable because to reject all of our fictions would be to 
put legal terminology in a straitjacket—fictions are, to a 

“The “theory of juristic truth” is discussed by Franz Bernhft in his 


‘book 
in 62 Archio f.d. civilistische Prazis, 1. Cf. Saleilles, p. 612: “We see 
then clearly that, from the moment when one introduces into the sphere 
cof law an element of intellectual conceptualism, a portion of conven 
tionalism, one is tempted to say that there are no fictions at 

tion, from the moment it is accepted as such, 
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certain extent, simply the growing pains of the language of 
the law. It is impossible because fiction, in the sense of a 
“strained use of old linguistic material,” is an inevitable 
accompaniment of progress in the law itself and this progress 
can scarcely be expected to wait out of deference for the 
tastes of those who experience an unpleasant sensation at the 
sight of words browsing beyond their traditional pastures. 

‘The solution lies between the extremes. Some fictions 
should be rejected; some should be redefined. Redefinition 
is proper where it results in the creation of a useful concept— 
where the dead (redefined) fiction fills a real linguistic need. 
Where this is not so, rejection may be the proper course to 
pursue. But what are “useful concepts”? How does it come 
about that redefinition in some cases results in a needed 
addition to the terminology of the law; in other cases serves 
only to preserve a bizarre reminder of a discarded pretense? 
A discussion of these problems must be postponed until later 
when an attempt will be made to analyze the fiction from the 
standpoint of motives. When we have discovered why courts 
and legal writers resort to fiction we shall be in a better posi- 
tion to deal with the problem of the utility of particular 
fictions, 

For our present purposes it is enough to notice that the 
evolution of our legal language has, for the most part, pro- 
ceeded along the lines suggested. In general, only those 
fictions that, when redefined, yield useful concepts have 
been retained. The linguistic sense of generations of lawyers 
has been, in the main, adequate to sift the chaff from the 
wheat and to keep the language of the law safe from the op- 
posing disasters of linguistic stagnation and a grotesque 
fecundity. 

‘The development has—in general—been sound. But there 
are important exceptions—exceptions that ought sufficiently 
to demonstrate the possibility that the linguistic sense of a 
profession can run amok. “Constructive fraud,” “constructive 
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trust,” “constructive possession,”** “constructive intent,” “im- 
plied malice”—these expressions stand out like ugly scars 
in the language of the law, the linguistic wounds of dis- 
carded make-believes. Is it not significant that each carries 
still the badge of its shame—the apologetic “constructive” or 
“implied”? 


Conservative Tendencies Regarding the Growth of 
Technical Legal Meanings 


It has just been said that the need of the law for an ade- 
quate technical vocabulary makes it desirable that certain 
of our fictions—picked with discretion—be converted into 
“juristic truth.” Speaking in general terms, it is desirable to 
speed the growth of technical legal meanings. But it would 
not be well to be optimistic of sudden success in this di- 
rection. For every legal word that has been able to disen- 
cumber itself of its burden of extralegal connotation, there 
are ten words that carry with them into the law a mass of 
nonjuristic associations—frequently with the result that their 
legal use continues to be felt as fictitious. There are forces 
of conservatism that operate to hamper and restrict the nat- 
ural process of language development, which I have sketched 
above. 

One thing that works against the development of technical 
legal meanings is, of course, simply ignorance. It is precisely 
those who are misled and injured by the extralegal connot: 
tions of law words who are unconscious of the danger in- 
volved.* They cannot be expected to see the need for re- 
definition and reform. 


4 am speaking here of constructive possession in the remedial senso, 
1 do not include in this condemnation the “constructive 
{is attributed to one who enters upon a part of « tract of land under color 
of title to the whole. 
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But much more important than this, in my opinion, is the 
tendency that I may call the desire to keep the form of the 
law persuasive. Metaphor is the traditional device of persua- 
sion. Eliminate metaphor from the law and you have reduced 
its power to convince and convert. 

“Constructive notice” will do as an illustration here. This 
expression has been striving for a long time to achieve a 
purely technical meaning, through which it would be com- 
pletely divorced from the notion of a pretense of actual no- 
tice. So understood, the expression would offer a convenient 
way of grouping together a somewhat complex set of cases, 
in which a person who has no actual notice of an interest or 
event receives the same treatment at the hands of the law as 
the person who has actual notice. But such a conception, be- 
ing a matter of analysis and classification entirely, offers—in 
contrast to “actual notice”—no “reason” for the result at all. 
It is much easier to see why a man should be affected ad- 
versely by “actual notice” than it is to discover the reasons 
that underlie the treatment he receives in cases of “construc- 
tive notice.” Frequently the considerations that are deter- 
minative here are rather remote “reasons of policy.” How re~ 
mote they may be in a given case is shown by the fact that 
in some jurisdictions one may, through the operation of the 
recording statute, be charged with constructive notice of a 
deed which in fact never got on the record.** “Actual notice” 
is, then, a persuasive term; “constructive notice” is not. But 
we can make “constructive notice” more appealing if we pre- 
serve the notion that it has something in common with 
“actual notice” besides a name. If we can create the impres- 
sion of a similarity (in fact and not simply in legal effect) 
between “actual” and “constructive” notice, we will have 


of fictions, one who was incapable of understanding what the artifice 
may legitimately give and what it may not, he would do well to re- 
nounce law, as well as every other science.” 

Tiffany on Real Property (2d ed., 1920), II, sec. 567}. 
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established for the latter term a kind of vicarious persuasive 
force. 

One way to do this is to state “constructive notice” in the 
form of “actual notice” proved inferentially, and to speak 
of “implied notice.”* But the trouble with this expression 
is that it has been used in this way for so long that it begins 
to lose its persuasive power. The word “implied” is itself 
becoming a dead fiction. It is now generally understood 
(except when qualified by the words “in fact”) as being 
substantially the equivalent of “constructive,” ie., as having 
the function of indicating that the word it modifies is to be 
understood in a technical legal sense. It no longer serves to 
create in the hearer’s mind the suggestion of an actual fact 
proved inferentially; the insinuation contained in the word 
fails to take effect. 

‘The only method left of preserving for constructive notice 
the superior persuasive quality of actual notice is the rather 
naive device of a pretense of actual notice. The obviousness 
of this expedient makes it rather uncommon, but occasion- 
ally we find courts saying things like the following: “The 
deed was on record, and the defendant . . . must be presumed 
to have searched the record and come to a knowledge of the 
contents of the deed.” 

Sometimes more ingenuity is employed in obfuscating the 
distinction between actual and constructive notice, as the 
following quotation will show: “Constructive notice I take 


‘One American judge went a step further and spoke of “% 
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to be in its nature no more than evidence of notice, the pre- 
sumptions of which are so violent that the court will not 
allow even of its being controverted.”** 

What can be the motive of this obscurantism, which talks 
of “evidence” that cannot be controverted? Is it not plainly an 
inordinate desire to preserve the appearance of a likeness 
between “actual” and “constructive” notice, even at the cost 
of good sense? Instances like this show how far the human 
mind is willing to go to preserve a comforting and persuasive 
analogy. 


The whole field of vicarious liability is a branch of the 
law which, from its infancy, has been honeycombed with 
fictions, and—what is more significant—with fictions that 
seem to resist the linguistic process of redefinition, with 
fictions that stubbornly refuse to die. Does not the explana- 
tion for this lie in the fact that the notion of vicarious liabil- 
ity is itself a bitter pill to swallow? The social foundations of 
vicarious liability are never of the self-apparent type. The 
harshness involved in visiting the consequences of one man’s 
misdeeds upon another has seemed to call for repeated ex- 
planation and apology. 

One further point deserves special emphasis, I have spoken 
of “the desire to keep the form of the law persuasive.” This 
should not be understood as implying the existence of a 
studied and premeditated attitude directed toward third 
persons. The judge who resorts to an artifical form of state- 
ment which insinuates the existence of actual notice in a case 
where it is clear no actual notice exists has not consciously 
weighed the advantages of clarity against those of rhetoric. 
If he chooses metaphor to dry legal fact, it is because the 
former mode of expression suits his personal taste and has 
been successful in winning over his own conscience. 


8° Eyre, Chief Baron, in Plumb v. Fluitt (1791) 2 Anst. 432, 498. 
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It should be recalled, too, that rhetoric is frequently an 
intellectual shortcut. It is often a matter of the greatest diffi- 
culty to frame a satisfactory exposition of reasons that one 
feels—inarticulately—are sound. At such times metaphor 
offers a tempting expedient. The desire to keep the form of 
the law persuasive is frequently the impulse to preserve a 
form of statement that will make the law acceptable to those 
who do not have the time or the capacity for understanding 
reasons that are not obvious—and this class sometimes in- 
cludes the author of the statement himself. 


Fictitious Legal Relations 

So far our discussion has concerned pretenses about facts 
‘and events that are regarded as giving rise to legal conse- 
quences, But assuming the facts to be nonfictitious, may we 
not also have pretenses concerning the legal consequences 
to be attributed to those facts? May there not be feigned legal 
relations, fictitious legal rights and duties, supposititious 
titles? The difficulty we encounter at the outset is that in 
dealing with words like “right,” “duty,” and “title” we have 
to do with concepts of a somewhat indefinite scope. The 
assertion is made that a creditor whose debt has been 
“barred” by the statute of limitations still has a “right.”""" 
Some, perhaps, would regard this assertion as inaccurate and 
misleading. But can it be disproved? Can the boundaries 
of the concept “legal right” be so rigidly drawn as to exclude 
@ sense of the word that would make this statement true? 
Or again, it is said that the possessor of a trade secret has no 
“property right” or “title” in his process (the protection 
accorded him by the law being explained as an application 
of contract principles). Many would regard the statement 


‘4 Williston, III, sec. 2002. 
voxt Chafee, Cater on Equitable Relief agaist Torts (1924), p. 87, 
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(that the possessor of the secret has no “property” in it) as 
a mere quibbling with words. But is the assertion demon- 
strably untrue? 

‘The uncertainty and flexibility inherent in legal concepts 


regarded as a fiction. For example, it is a very common thing 
for courts to employ expressions like the following: “Title, as 
between the parties, had passed to the mortgagee; as to third 
parties, title remained in the mortgagor.”** What kind of title 
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tion [Le., in cases of succession to the goods of an intestate] is a legal 
to have the representatives take the place, 

rights of the person whom they represent.” What is 
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is regarded simply as an attempt to describe, with as little 
circumlocution as possible, a complex legal situation. 

‘Legal facts, then, differ from extralegal facts (at least from 
those extralegal facts that concern the law) in the circum- 
stance that their boundaries are generally less certain. But 
this is a difference of degree only. There are limits to the 
elasticity of even legal concepts. For example, suppose the 
parties to a contract stipulate that for their purposes the 
title to a piece of land should be treated as if it were in A, 
although the courts have adjudicated it to be in B. Conceiv- 
ably they may do this as a convenient way of expressing the 
result they seek to attain by their contract, in full awareness 
of the falsity of the supposition. We would not hesitate to call 
their statement false. We might regard it as a kind of private 
fiction established between the contracting parties. 

But this leaves unanswered a further question: Is there any 
utility in speaking of fictitious legal rights and duties, or of 
fictitious titles, when we are speaking of statements made in 
court decisions? The existence of legal rights and duties de- 
pends upon how courts and their enforcement agencies act. 
If the judge and the sheriff act upon a “pretended” right and 
enforce it, is there any utility in continuing to treat it as a 
pretended right? If a statute declares that the courts shall 
treat A “as if” he had title to certain property, and the courts 
consistently act upon that assumption, is there any purpose in 
treating A’s title as imaginary?** 

A legal right reaches objectivity through court action; we 
have no other test of its “reality.” If it meets this test, it is a 
real right—whatever may be the protestations of the agency 
enforcing it. 
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When Is a Statement a Statement of Fact, and When Is It 
One of Legal Relations? 

Many an intellectual battle over the question whether a 
given statement should be regarded as a fiction might have 
been avoided if the contestants had taken the trouble to in- 
quire whether the statement in question purported to relate 
to extralegal facts, or referred to the legal relations of the 
parties, Section 1890 of the German Civil Code provides, “An 
illegitimate child and its father are not deemed to be re- 
lated.”** In the original draft of the code the section read 
simply, “An illegitimate child and its father are unrelated.” 
The notion of the drafters was simply that relationship was 
a legal matter; if the Code provided that they were unre- 
lated, they were unrelated, and there was no need for any 
apologetic “deemed.” It was pointed out, however, that “re- 
lationship” is also a state of fact, and that the ordinary mean- 
ing of the word comprehends this factual state rather than 
the legal relation. It was therefore thought preferable to treat 
the thing in terms of a fiction of a lack of factual relation- 
ship." This illustration indicates sufficiently the nature of the 


the courts is misleading and inaccurate, the type of case discused tn 
the section on “Legal Relations Described Metaphorically or Inade- 
quately,” infra, p. 33. 
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problem and demonstrates that the solution is often a mat- 
ter of terminology. 

Suppose P tells X that he has appointed A his agent to sell 
his horse, with full power to fix the price. P tells A, the agent, 
that he must not sell the horse for less than $100. X buys the 
horse from A for $50. Is P bound by this act? The answer of 
the authorities is in the affirmative: A had an “apparent 
authority” to fix the price of the horse. Is this “authority” a 
fiction?** If, by saying that A had “authority,” we mean to pre- 
tend, for purposes of effecting justice, that P actually stated 
to A that he might sell the horse for any price he thought 
proper, then there is a fiction. But if we mean merely that on 
the facts A has the legal power to sell the horse and bind P, 
then there is no fiction. 

‘The same considerations are easily seen to underlie the fol- 
lowing questions (the list might be greatly extended): When 
‘a surety pays the debt of the principal, equity considers the 
debt “unpaid” in order that the surety may be subrogated to 
the rights of the creditor.** Is this a fiction? Is a “constructive 
trust” a fiction? Is it a fiction to say, in cases arising under the 
“family automobile doctrine” that the son, or other member of 
the family, is the “agent” of the owner of the car? Section 50 
of the German Civil Code provides, “The existence of the 
association (in liquidation) shall be deemed to continue to 
situ of father, hccrdgg to te rough prove wisdom, queted 
by a vigorous four or five centuries ago, ‘who that bulleth 
ay cow the calf ig mine, But-Lord Campbell hi introduced into 
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the close of the liquidation, in so far as the purpose of the 
Tiquidation requires this.” Is the word “deemed” necessary 
here? Is it a fiction to say (in the law of divorce) that “con- 
donation is upon condition of good behavior"? Is it a fiction to 
say that there is an “implied condition” in a will that the 
devisee shall not take if he kills the testator? Are “implied 
conditions” generally fictions? 

Tt has already been shown how fictions “die” through a 
process of a change in word meanings. This quite frequently, 
perhaps typically, takes place through a shift of connotation 
from facts to legal relations. “Constructive fraud” started as a 
pretended actual fraud; to say today that a transaction is 
affected with “constructive fraud” is usually simply to affirm 
that it is voidable for reasons other than actual fraud—the 
expression relates not to pretended facts but to legal conse- 
quences. The “constructive trust” originally involved a pre- 
tense that the facts which create an actual trust were pres- 
ent. Today it is simply a way of stating that the case is a 
proper one for equitable relief. 

But it should not be forgotten that the impulse to keep the 
form of the law persuasive—the effects of which have been 
traced above—is also active here. A statement of fact, even 
of pretended fact, will often seem—from this point of view— 
preferable. The case of the word “offer” will serve as an ex- 
ample. A offers to sell his horse to B. The “offer” remains 
open until A withdraws it, or until the lapse of a reasonable 
time. No fiction is involved in this statement; it is clear that 
the word “offer” here is a description of the legal situation of 
the parties—a situation that may be described in other lan- 
guage by saying that B has a “power of acceptance” which 
continues until something happens to destroy it. But the 
courts have not always been content to let the matter rest 
here. They have occasionally added the flourish that in legal 
contemplation the offer “is repeated during every moment 
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from the time it leaves the offeror until revocation or ac- 
ceptance.”** This spoils the whole thing. An “offer” that is 
“repeated” must be a fact, not a legal relation. And its “rep- 
tition” is an obvious fabrication. 


Legal Relations Described Metaphorically or Inadequately 

Some of the hoariest of our fictions are statements that 
have been made by courts and that plainly refer, not to facts, 
but to legal relations. The fiction that “husband and wife are 
‘one”—which so puzzled Austin that he could only explain it 
as an expression of “sheer imbecility”*"—is an outstanding ex- 
ample, But is this a fiction? It is a statement not of fact but 
of the legal situation of the parties. It is further a statement 
made by a court possessed of the power to create and enforce 
rights. If a court actually treats husband and wife as if they 
were one, are they not legally “one”? But it is just at this 
point that the fictitious element of the statement becomes 
apparent. The courts did not, in actuality, treat husband and 
wife as “one.” The statement was misleading as a description 
of their legal situation. A legal relation, accurately described 
and actually enforced, cannot, with utility, be regarded as a 


“Equity regards that as done which ought to be done.” 
“The law often regards money as land and land as money.”** 
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Happily such “short, dark maxims” are not so common as 
they once were. When they are used today, it is for the sake 
of their favor of antiquity, rather than because of any notion 
that they are actually explanatory. Undeveloped systems of 
law have a decided penchant for such brocards. For ex- 
ample, in the jurisprudential language of a tribe in east 
Africa, the statement “woman is a hyena” is intended as an 
expression of the notion of woman's legal incapacity.** 

It is important to realize, however, that statements of this 
kind differ in degree but not in kind from the methods we 
commonly employ in describing legal relations. The legal 
situation that results from even the simplest sort of legal 
transaction is always too complicated for complete and ade- 
quate expression in a single sentence or phrase. The state- 
ment, “Husband and wife are one,” does not differ in essence 
or purpose from the statement “A has a legal right against B 
to payment of $100.” Both are somewhat imperfect attempts 
to describe a complex reality. When I am told that A has a 
“right” to $100 I am not informed whether A may forcibly 
take $100 from B’s pocket, or whether A may have B jailed 
if B refuses to pay the $100. For the particulars I must go 
elsewhere. A good deal of the education of the lawyer con- 
sists in finding out in more detail what this “right” really 
consists of. Nor does every “right” have the same conse- 
quences. If A’s action has been barred by the statute of limita- 
tions, his legal situation has been greatly altered; but he still 
has a “right.”** If, on the other hand, A gets a judgment 
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against B, his legal situation has been decidedly improved; 
yet the metaphysical core of his relation—however it may be 
garnished with new privileges, powers, and immunities—re- 
mains only a “right.”** 

The term “right” represents a rather inadequate attempt 
to describe a complex reality.“ Yet this inadequacy is not 
regarded as unusual; one feels simply that in this case we 
have an illustration of the inadequacy of all expression. I 
‘am no more justified in expecting that the word “right” should 
tell me the detailed story of the relation of the parties than 
‘I would be in expecting that the word “house” should inform 
me whether the structure in question was large or small, how 
many doors and windows it had, etc. On the other hand, the 
statement “Husband and wife are one” involves an unneces- 
sary and aberrational obscurity.** 

Many common statements stand in a kind of twilight zone 
between adequacy and inadequacy, i.e., between striking or 
unusual inadequacy and ordinary and therefore nonapparent 
inadequacy. The following list might be greatly expanded: 
“The relation between the mortgagee and the mortgagor in 
possession is that of landlord and tenant.” “Subrogation is an 
assignment.” “When the mortgagor conveys the equity of re- 
demption, promising to discharge the land of the mortgage 
lien, the land becomes surety for the debt.” “Each joint 
tenant is owner of the whole.” “An enforceable contract for 


Hohfeld, Fundamental Legal Conceptions (1923), p- 108. 
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the sale of land makes the vendor trustee of the land and the 
vendee trustee of the purchase price.” 


The Form of the Fiction; Assertive and Assumptive Fictions 

Gray said that the fictions of the English common law were 
more “brutal” than those of the Roman law.** By this he did 
not mean that the English fictions did more violence to the 
truth than those of the Roman law—the Roman fictions were 
not lacking in a certain audacity or “brutality” in that respect; 
he referred to the form of the fiction. 


Fictions have played an important part in the adminis- 
tration of the Law in England, and it is characteristic of 
the two peoples that the use of fictions in England was 
bolder and, if one may say so, more brutal in England than 
it was in Rome. 

‘Thus, for instance, in Rome the fiction that a foreigner 
was to be considered as a citizen was applied in this way. 
It was not directly alleged that the foreigner was a citizen, 
‘but the mandate by the praetor to the judge who tried the 
case was put in the following form: “If, in case Aulus had 
been a Roman citizen, such a judgment ought to have been 
rendered, then render such a judgment.” In England the 
plaintiff alleged a fact which was false, and the courts did 
not allow the defendant to contradict it.* 


‘The Roman fiction, in other words, carried a grammatical 
acknowledgment of its falsity; the English fiction appeared 
‘as a statement of fact; its fictitious character was apparent 
only to the initiate. The Roman fiction was an assumptive 
fiction, a fiction taking an “as if” form; the English fiction was 
(and is) a fiction ordinarily taking an “is” or assertive form."® 
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It might seem at first glance that we were dealing here with 
something very fundamental. Indeed, it might be argued 
that an assumptive fiction (and “as if” fiction) is not a fiction 
at all. If a court only says that it is dealing with A as if it were 
B, it has stated nothing contrary to the fact. 

Yet a closer examination will show that the distinction is 
one of form merely. The “supposing that” or “as if” construc- 
tion in the assumptive fiction only constitutes a grammatical 
concession of that which is known anyway, namely, that the 
statement is false, When we are dealing with statements that 
are known to be false, it is a matter of indifference whether 
the author adopts a grammatical construction that concedes 
this falsity, or makes his statement in the form of a statement 
of fact. 

‘The peculiar force that the fiction has in rendering easier 
alterations in the law by appeasing the longing for an ap- 
pearance of conservatism seems not to be lost by clothing 
it in the “as if” form. The Roman praetor apparently felt that 
by framing his innovations in terms of older rules he had 
secured some justification for them, even though the pre- 
tenses involved carried on their face the acknowledgment of 
their falsity. 

Gray apparently saw in this difference in the form of the 
fiction in Rome and in England some expression of a funda- 
mental contrast in the characteristics of the two peoples. It 
seems likely, however, that there is a more prosaic explana 


diversity in the form of the fiction."* 
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Legal Institutions as Fictions 
The oldest and most essential ideas are nearly all, if not 
all, fictitious. Marriage is a fictitious purchase and sale, the 
pow fictitious master’s power, adoption is 
a fictitious fatherhood, in certain respects the last will and 
testament is (at least sometimes is) a fictitious adoption, 
legitimation assumes fictitiously a marriage which never 
existed, etc. It would not therefore be inaccurate to claim 
that our reality is simply fiction differentiated, and that at 
bottom all law is reduced to a series of fictions heaped one 
upon another in successive layers."* 


Although this passage reveals a certain philosophic insight, 
it invites an inference that is exceedingly misleading, namely, 
that legal institutions may be fictitious. By legal “institutions” 
I mean the social effects of a legal doctrine as contrasted with 
the doctrine itself. Thus we may distinguish between the ac- 


and explain their action. The reality of a legal institution, un- 
derstood in this sense, is in no wise affected by the fact that 
it may be convenient to describe the institution linguistically 
in fictitious terms (as in the case of adoption), or by the fact 
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application of some familiar notion to a new purpose (as in 
the case of the marriage ceremony)."* 

Maine speaks of adoption as being one of the most im- 
portant and helpful of fictions, without telling us what is fic- 
titious about adoption.’ The social and legal institution of 
adoption is not a fiction in any ordinary sense. If there is any 
fiction involved in the idea of adoption, it is in one of the fol- 
owing notions, (1) It is convenient to describe the institution 
by saying that the adopted child is treated as if he were a nat- 
ural child. But this is a mere convenience of linguistic ex- 
pression. (2) In primitive society adoption as a social institu- 
tion probably would not have been possible without some 
presense of blood relationship. This is illustrated in the cere- 
monies that accompany adoption in primitive society, as 
where the child is dropped through the clothing of the 
adopting parent in imitation of birth."* (3) The original in- 
vention of the notion of adoption involved, probably, an 
imaginative flight, an exercise of ingenuity, similar to that 
which attends the birth of a legal fiction. But none of these 


8 Upon a somewhat deeper level of discourse, a social or legal insti- 
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facts means that adoption, as a social institution existing in 
present-day society, is a fiction. 

One should also guard against the converse sort of error, 
that of supposing that because there is a social reality back of 
fictitious statement, the statement itself is therefore non- 
fictitious. Professor Sturm protests that the quasi-contract is 
not a fiction because it represents a social institution, that in 
such-and-such cases recovery may be had in the courts."* But 
this does not keep the term quasi-contract (“as if” contract) 
from being fictional. If it is not felt as a fiction, the reason lies 
in the fact that it is not regarded as containing an element of 
pretense; it is, in the terminology established earlier in this 
article, a dead fiction, a term of classification and analysis, 
merely. 


Fictions and Legal Presumptions 

A distinction commonly taken between the fiction and the 
legal presumption runs somewhat as follows: A fiction as- 
sumes something that is known to be false; a presumption 
(whether conclusive or rebuttable) assumes something that 
may possibly be true." This distinction is regarded as being 
reinforced, as it were, in the case of the rebuttable presump- 
tion because such a presumption assumes a fact that probably 
is true. 

How valid is this distinction? And—what is more impor- 
tant—how significant is it, assuming that it states at least a 
partial truth? In attempting an answer to these questions it 
will be convenient to start with the conclusive presumption, 

Now in the first place it is fairly clear, I think, that the 
conclusive presumption is generally applied in precisely those 
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cases where the fact assumed is false and is known to be false. 
For example, there is said to be a presumption that the 
grantee of a gift has accepted it."* In practice the only cases 
in which this presumption is invoked are cases where the 
grantee did not know of the gift and hence could not pos- 
sibly have “accepted” it. Hence, the statement that @ con- 
clusive presumption assumes a fact which may be true is at 
least misleading, in that it ignores the circumstance that the 
occasion to use the conclusive presumption generally arises 
precisely in those cases where the fact is known to be false. 
When the fact is present it may usually be proved, and there 
is no occasion for the presumption. 

But this is not always so. Conceivably, the presumed fact 
may be present in reality in a case where the party chooses 
to rely on the conclusive presumption, either because proof 
would be difficult or because he does not know whether the 
fact is present or not."* In such a case does the application of 
the presumption involve any fiction? I think that it does, 

A conclusive presumption is not a fiction because the fact 
assumed is false, for in that event it would cease to be a fiction 
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"The ‘fraudulent intent” on the part of one who 
has given away while insolvent might be invoked by a 

{in a case in which the debtor actually did make the convey- 
‘ance for the purpose of the claims of his creditors. 


2 WHAT I8 A LEGAL FICTION? 


Fact X does not “conclusively prove” Fact A. And this state- 
ment, that Fact X proves the existence of Fact A, remains 
false, even though Fact A may by chance be present in a 
particular case. The conclusive presumption attributes to 
the facts “an artificial effect beyond their natural tendency to 
produce belief.” It “attaches to any given possibility a de- 
gree of certainty to which it normally has no right, It know- 
ingly gives an insufficient proof the value of a sufficient 
one.” 

But what of the rebuttable presumption? Can it clear itself 
of the charge of being fictitious? 

In the first place, it should be noted that the difference be- 
tween the rebuttable presumption and the conclusive pre- 
sumption may, in some cases, become a matter of degree. 
Some of our rebuttable presumptions have, in the course of 
time, gathered about them rules declaring what is sufficient 
to overcome them. As soon as you have begun to limit and 
classify those things that will rebut a presumption, you are 
importing into the facts “an arbitrary effect” beyond their na- 
tural tendency to produce belief. No presumption can be 
wholly nonfictitious that is not “freely” rebuttable. To the 
extent that rebuttal is limited, the prima facie or rebuttable 
presumption has the same effect as a conclusive presumption, 

In the second place, it is clear that a rebuttable presump- 
tion will be regarded as establishing a fiction if we feel that 
the inference that underlies it is not supported by common 
experience. Some courts have applied a prima facie presump- 
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tion that, where a child is injured or killed in the streets, the 
parents must be considered as having been guilty of negli- 
gence.* Now, even though this presumption may be rebutted 
by any pertinent evidence, most of us would not hesitate to 
say that it contains an element of fiction. We do not feel that 
the inference it establishes is justified by ordinary experience. 

If, therefore, we are to have any hope of escaping fiction 
in a discussion of presumptions we must narrow our inquiry 
to the case of the presumption that is freely rebuttable and 
that establishes an inference justified by ordinary experience. 
There is a presumption that a deed in the possession of the 
grantee has been delivered.** The presumption is freely re- 
buttable; any pertinent evidence may be considered as over- 
coming it. Furthermore, it may be argued, the presumption 
establishes an inference that experience and common sense 
justify; it is based on the fact of social life that deeds in the 
hands of grantees usually have been delivered. Does such a 
presumption involve any fiction? 

But first it will be legitimate to inquire, if the presumption 
is so reasonable and so much a matter of common sense, might 
it not be safe to assume that the judge or jury would have 
made exactly the same inference without the presumption? 
In other words, is a presumption that merely states a proposi- 
tion of common sense a significant rule of law? Does it really 
affect the administration of justice? 

‘It may be urged in answer to these inquiries that that which 
seems “reasonable” and a “mere matter of common sense” to 
the author of the presumption may not seem so to the agency 
(the judge or the jury) which applies the presumption. It 
may be urged that the function of the sort of presumption we 
are here considering is simply to prevent the judge or jury 
from departing from the ordinary principles of ratiocination. 


% 75 U.P. Law Rev. (1927), 478. 
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The law is as much concerned that its agencies shall follow 
common sense in deciding disputes as it is that they shall 
apply legal doctrine correctly. And the presumption may be 
simply a way of ensuring the application of common sense. 

If we regard a particular presumption in this light—and I 
think, incidentally, that the number of those that are entitled 
to be so regarded is small—then it must be admitted that the 
Presumption would involve no fiction were it not for the fact 
that we habitually treat the presumption, not as directing a 


presumption in the sense that we ordinarily treat as an “in- 
ference” what is in reality passive acceptance of an imposed 
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principle. The fiction here relates, not to the subject matter 
of the presumption, but to its effect in the administration of 
justice. 

‘These points may perhaps be made clearer by a simile. We 
may treat the presumption as a lens held before the facts of 
reality, Now if the lens produces a distortion of reality—as in 
the case of the presumption of negligence where a child is in- 
jured in the streets—we do not hesitate to attribute a fictional 
character to the image produced. On the other hand, we may 
be convinced that a particular lens produces a true image of 
nature. Now if we are willing to attribute to the judge or jury 
normal vision (ordinary powers of ratiocination ), does it not 
follow that if our lens gives a true picture of reality it must in 
fact be of plain glass, i.e., produce no alteration at all? On the 
other hand, if we conceive of our lens as a corrective device— 
if we recognize that we are curing a defect—then there is no 
fiction if we recognize that we are changing the image. But 
our professional linguistic habits tend to keep us in the para- 
doxical position of insisting that the lens does not change any- 
thing and at the same time of asserting that it is necessary— 
that without it a different result might be reached. We tend 
to assume, not that we have corrected the vision of the judge 
or jury by artificial means, but that by a kind of legal miracle 
we have given normal sight to the astigmatic. We tend to as- 
sume what unfortunately cannot be—that the law has a 
“mandamus to the logical faculty.”** 

A presumption, if it is to escape the charge of “fiction,” 
must, then, comply with at least three requirements: (1) be 
based on an inference justified by common experience, (2) be 
freely rebuttable, (3) be phrased in realistic terms; order, 
not an “inference,” but a disposition of the case in a certain 
contingency. 

* Thayer, no mandamus 
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‘Assuming that a presumption has met all of these require- 
ments, has it established its right to be considered wholly non- 
fictitious? There is a presumption of death where one has 
been absent, unheard from, for a period of seven years.** It 
is possible to consider this presumption as meeting all three 
of the requirements enumerated. The presumption may be re- 
garded as based on an inference warranted by experience, 
When people have been gone for seven years and have not 
been heard from, usually they are dead. The presumption is 
freely rebuttable. And it may be—though usually it is not— 
phrased in nonfictitious terms, i.e., not as ordering an “infer- 
ence” of death but as ordering the judge or jury to treat the 
case as they would one of death. Does it follow that the pre- 
sumption establishes a proposition that is wholly nonfictitious, 
ie., entirely “true”? It is apparent at once that the “truth” of 
this presumption is a conventionalized, formalized truth. Why 
should the period be set at exactly seven years? Why should 
‘one disposition of a case be made when the absence is six 
years and eleven months, and a different disposition be made 
one month later? 

This formal, arbitrary element is very conspicuous in the 
presumption just mentioned. To some extent it is perhaps 
inherent in all presumptions, of whatever character. A formal 
rule, no matter how firmly rooted its foundations may be in 
reality, tends to gather about itself a force not entirely justi- 
fied by its foundations. It crystallizes and formalizes the truth 
it expresses. If the presumption is given any weight at all by 
the judge or jury, there is probably a tendency to give it too 
much weight." In the language of the figure adopted previ- 
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ously, no lens is a perfect lens. In correcting a defect of sight, 
the lens produces its own peculiar distortions and that which 
was intended merely as a correction is usually an overcorrec- 
tion. In this sense every presumption is perhaps a distortion of 
reality. But this fact probably does not justify the application 
of the term “fiction.” As has been said previously, we reserve 
the term “fiction” for those distortions of reality that are out- 
standing and unusual. And the distortion produced by the 
formal, imperative quality of the presumption is an inevitable 
incident of the process of reducing a complex truth to a 
simple, formal statement. 

‘The close kinship of the ordinary fiction and the presump- 
tion is shown by the fact that the two meet upon a common 
grammatical field in such expressions as “deemed” and “re- 
garded as.” “The testator must be deemed to have intended 
to attach a condition upon his gift.” Does this mean, “Con- 
ceding that the testator had no such intent in fact, we feel it 
advisable to treat the case as if that had been his intent”? Or 
does it mean, “Although the evidence is not clear, we feel 
justified in inferring that the testator in fact intended to at- 
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meant neither of these things—and both. That is to say, the 
mind of the author of this statement had not reached the state 
of clarification in which this distinction would become ap- 
parent. He probably would have agreed with either inter- 
pretation of his meaning. This example indicates, I think, that 
the mental process involved in the invention of the ordinary 
fiction is at least a close relation to that involved in the estab- 
lishment of a presumption, and suggests the possibility that 
there may be a primitive undifferentiated form of thought 
that includes both. 


2. What Motives Give Rise 
to the Legal Fiction? 


In our first chapter an attempt was made to answer the ques- 
tion, what is a legal fiction? The next problem to be addressed 
is, why does the legal fiction exist? What motives lead courts 
and legal writers to employ the fiction?* 

This inquiry will, of necessity, lead us into a conjectural 
field. One can scarcely conceive of a more complex and spec- 
ulative problem than that of human motives. The motives 
that lead to a resort to fiction are as complex, as remote, and 
as numerous as the springs of human conduct generally. And 
yet, in spite of the difficulties of the inquiry, it is submitted 
that no truly productive classification of fictions can be made 
that is not based on motives. Every attempt to classify fictions 
on the basis of mere logical or grammatical form is doomed to 
sterility.* A fiction becomes understandable only when we 
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know why it exists, and we can know that only when we 
know what actuated its author. 

The ultimate end of our inquiry is to make possible an in- 
telligent criticism of the worth of the fiction as a device of 
legal thought and expression. From this point of view it 
is fairly obvious that an examination of motives cannot be 
avoided. But even if we renounce the privilege of criticism 
and are interested in the fiction merely as a part of “positive 
law,” as an expression of “law as it is,” still we cannot forgo 
an inquiry into motives. It is essential that we know why 
courts resort to fiction if we are to understand what is meant 
by their fictions. One of the objections most commonly raised 
against the fiction is that it does not define its field of applica- 
tion. “Title relates back” . . . but for what purposes? In what 
specific situations will the fiction be applied? The scope 
of any particular fiction becomes defined only when we know 
what actuated its author. “In simple but loose words, we only 
know for certain what is said when we know why it is said.”* 

‘There are a great many maxims governing the application 
of fictions. “No fiction shall be allowed to work an injury.” 
“Fictions are to be strictly construed.”* These illustrations 
show the general tendency of the maxims. They are all de- 
signed to prevent a gross misapplication of the fiction by one 
who does not understand it. When one fully grasps the pur- 
pose of a particular fiction, these general directions have no 
value. As Demogue has said with reference to the rule that 
fictions are to be narrowly interpreted, the true principle is 
simply that fictions are to be applied in the light of the reasons 
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back of them.* But it is not always a simple matter to discover 
the purposes of a particular fiction. 


A Fiction Serves to Reconcile a Legal Result with Some 
Expressed or Assumed Premise 


Speaking for the moment in the most general terms, the 
purpose of any fiction is to reconcile a specific legal result 
with some premise or postulate. Where no intellectual prem- 
ises are assumed, the fiction has no place. An autocrat, de- 
ciding disputes upon the basis of instinct or selfish interest 
and feeling no compulsion to explain his decisions, either to 
litigants or to himself, would have no occasion to resort to 
fiction. A premiseless law would be a fictionless law—if it 
could be called law at all. A modern writer has by his own 
example shown how, by eliminating the premises that are 
generally assumed in the law, it is possible to purge the law 
of fictions," He defines law as “a species-preserving propen- 
sity” in man, and regards legal institutions, not as products 
of an articulate intellectual process, but as resting directly 
upon the instincts. He avoids the sophistries and contradic- 
tions to be found in most theories of punishment by simply 
declaring punishment to be “a psychological necessity”... 
und damit Punktum! In effect, he rejects the entire intellec- 
tual superstructure of the law, and with it all necessity for 
fiction—except one all-embracing fiction, that the law pro- 
ceeds directly from the instincts without intellectual con- 
tamination. But most of us would not be disposed to follow 
his theory, particularly those of us who earn our living teach- 
ing law—for obvious reasons. But if we reject his theory, if 
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‘we conceive of the law as at least in part an intellectual prod- 
‘uct, we are at once confronted with the problem of the fiction. 
For the fiction is the cement that is always at hand to plaster 
together the weak spots in our intellectual structure. 

A premiseless law would be a fictionless law; we eliminate 
the necessity for fiction in direct proportion as we eliminate 
premises from the law, as we disencumber the law of intellec- 
tualism. But this proposition has its converse. The importa- 
tion of unusual premises into the law will lead one to detect 
fictions where no one dreamed of their existence before. Al- 
teserra, writing in 1659, regarded slavery as founded on a 
fiction, because “in nature all men are equal.”* Gray, by pro- 
ceeding upon the assumption that only a being with a “will” 
could have legal rights, was forced to regard corporate per- 
sonality as a fiction devised to escape this premise, and cut 
himself off from the simpler explanation that the “personality” 
of the corporation is only an expository figure of speech.’ If 
we assume that a trial court deals only with “proofs,” then we 
must say that matters falling within the doctrine of judicial 
notice are “deemed proved.”** And so we might go through 
the list of all the legal fictions ever devised and show how 
each might be eliminated if we struck down some expressed 
or assumed premise. We may say, in short, that the necessity 
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‘To obtain an understanding of any particular fiction we 
must first inquire: What premise does it assume? With what 
proposition is it seeking to reconcile the decision at hand? In 
‘most cases the answer is easily discovered. Generally a fiction 
is intended to escape the consequences of an existing, specific 
rule of law. Thus the fiction of “inviting” in the “attractive 
nuisance” cases is intended to escape the rule that there is no 
duty of care toward trespassers. 

But occasionally the matter is more obscure. In some cases 
a fiction seems to be intended to avoid the implications, not 
of any specific and recognized rule of law, but of some un- 
expressed and rather general and vague principle of juris- 
prudence or morals. Thus, the conclusive presumption that 
the donee of a gift accepts the gift, although it may have been 
delivered out of his presence and without his knowledge, as- 
‘sumes a general principle that title cannot pass to a man with- 
out his assent. The conclusive presumption that everyone 
knows the law is, apparently, intended to escape an assumed 
moral principle that it is unjust to visit the legal consequences 
of an act upon a person who does not know the law. This very 
interesting fact exists in both cases—the only recognition that 
the assumed principle finds is in the very fiction by which it is 
evaded! 


The Expository and Emotive Functions of the Fiction 


In dealing with the motives for the fiction, probably the 
most fundamental distinction we can make is between ex- 
pository and emotive fictions. The author of a fiction may 
have used it as a means of conveying what he had in mind; 
his motive may have been simply to achieve a succinct mode 
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of expression. On the other hand, the author of a fiction may 
employ it for other—we are tempted to say, less worthy— 
purposes. He may prefer a pretense to a plain statement of 
fact because of the emotive force of the pretense. 

Of course the same distinction exists in the case of the ordi- 
nary metaphor of literature. For example, the complicated 
psychological process of habit formation may be described 
by saying that the repetition of a reaction “cuts a groove” 
in the nervous system. Here the purpose of the metaphor is 
expository merely; it is a “convenient shorthand.” But a meta- 
phor may be used for the sake of its emotive power, as when 
the suggestion of government operation of the liquor in- 
dustry is described as a proposal “to put a beer towel over 
‘Uncle Sam’s arm.” And so it is with the legal fiction, with the 
difference that the emotive legal fiction is, invariably I think, 
a persuasive device, There seem to be no legal fictions de- 
signed to dissuade from a course of conduct; the emotive 
legal fiction seems to be intended rather to induce conviction 
that a given legal result is just and proper. We may therefore 
call emotive legal fictions “persuasive fictions,” bearing al- 
ways in mind that the author of the fiction may be as much 
influenced by its persuasive power as his audience. 

It should not be assumed that every fiction is either of the 
one type or of the other, or that every fiction is always used 
and understood in the same manner. It has already been 
pointed out how some fictions waver between a purely ex- 
pository and a persuasive function. A fiction that was orig- 
inally intended to persuade may later be retained for its ex- 
pository power. The statement “A corporation is a person” 
may have had at times a political purpose; yet this does not 
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seriously impair its utility as an expository device. Conceiv- 
ably a fiction intended by its author merely as a convenient 
mode of expression may have an unanticipated persuasive 
effect upon the hearer. Every teacher of property law knows 
how difficult it is to convince students that the only proper 
function of the “relation back” of title is as a device of ex- 
pression. 

In the last section it was stated that the purpose of any fic- 
tion is to reconcile a specific legal result with some premise. 
This is true, at least in form, of both the expository and per- 
suasive types. The expository fiction of corporate personality 
serves to preserve the premise that only “persons” can have 
rights. The persuasive fiction of the “acceptance” of a gift 
delivered out of the presence of the donee operates to keep 
intact the assumed notion that no one can secure a title with- 
out an expression of his will. The difference, however, lies in 
motives. The expository fiction of corporate personality pre- 
serves the premise that only “persons” have rights in order to 
avoid the circumlocution that would otherwise be necessary. 
‘The persuasive fiction of “acceptance” is designed to make it 
appear that the postulate assumed has in fact not been de- 
parted from. In the case of the expository fiction, because of 
the linguistic change that almost inevitably occurs, the reo- 
conciliation of the specific result with a premise takes place in 
form only; in fact, the premise is altered (the word “person” 
acquires a new meaning) to fit the specific result. In the case 
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of the persuasive fiction this linguistic change ordinarily does 
not take place,'* because when it has occurred, the reason for 
the fiction ceases to exist. 


Historical and Nonhistorical Fictions 


A given fiction may or may not have had for its original 
purpose the introduction of a change into the law. Many of 
our fictions—probably most of the fictions of the English 
common law—had this purpose in the beginning, As to many 
of them, we know, or can discover, the details of their cre- 
ation, what rule they were designed to escape, what specific 
change resulted from their application, “who devised them 
and how the exigencies of meeting a special case where exist- 
ing legal materials were inadequate moved him to do so.”* 
‘These are the historical fictions dealt with so penetratingly 
by Maine." 

But not all of our fictions have a historic or “creative” 
function. Many of them, as will be shown later, are intended 
merely as expositions of the law “as it is”; some few may 
perhaps be intended as apologies for rules of law that have 
existed from the beginning of our legal system. 


‘The Motives for the Historical Fiction 

We turn now to a more particular examination of the 
motives back of the historical fiction. Why do courts so fre- 
quently introduce new law in the guise of old? What im- 
pulses have produced this habit of mind? Speaking in gen- 
eral terms, one may say, of course, that the impulse is one 
of conservatism. But “conservatism,” after all, is only a de- 
scription of a tendency, not an explanation for it. What is 


28 But there are important exceptions, as in the case of “constructive 
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back of this conservatism? A closer examination of the prob- 
Jem will reveal that a number of distinct motives may be 
segregated. In the discussion that follows, an attempt is 
made to distinguish the conservatism of policy, emotional 
conservatism, the conservatism of convenience, and, last, 
what will be called for want of a better term intellectual 
conservatism. We shall begin with the least worthy of these. 
The motive of policy. There was no doubt in Bentham’s 
mind about the purpose of the historical fiction. It was “a 
wilful falsehood, having for its object the stealing of legis- 
lative power, by and for hands which could not, or durst not, 
openly claim it, and but for the delusion thus produced could 
not exercise it.”"* Austin recognizes that the motive may be 
“a wish to conciliate (as far as possible) the friends or lovers 
of the law which they [the judges] really annulled. If a 
praetor, or other subordinate judge, had said openly and 
avowedly, ‘I abrogate such a law,’ or ‘I make such a law,’ he 
might have given offence to the lovers of things ancient, by 
his direct and arrogant assumption of legislative power. By 
covering the innovation with a decent lie, he treated the 
abrogated law with all seemly respect, whilst he knocked it 
on the head.” In short, a judge, fully conscious that he is 
changing the law, chooses, for reasons of policy, to deceive 
others into believing that he is merely applying existing law. 
It cannot be positively affirmed that Bentham and Austin 
‘were wrong; it cannot be proved that courts may not, in some 
instances, have employed fictions with a deliberate intention 
of deceiving the public, But most of us would feel that this 
interpretation is somewhat uncharitable to the courts. In the 
first place, it is a little difficult to see how the supposed deceit 
could actually succeed. Bentham and Austin were not fooled 
48 Works (J. Pomiegs ol 2843), P. 243. Cf. “The fiction is fre- 
resorted to ‘to conceal the fact that the law is 
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by it. Is it likely that anyone who knew the facts, Le., what 
the preexisting law was and what the fiction accomplished, 
could be deluded? 

It is true that the fiction may obscure the process of legis- 
lating, Without deceiving anyone into the belief that no 
change has occurred in the law, it may serve to create the 
impression that the change is no greater than that involved 
in the ordinary case where legal principles are extended by 
way of analogy. It may temper the boldness of the change. 
But inasmuch as it does this, the fiction probably has as much 
effect on the judge employing it as on his audience, And this 
brings us to a consideration of emotional conservatism. 

Emotional conservatism. A judge may state new law in the 
guise of old, not for the purpose of deceiving others, but be- 
‘cause this form of statement satisfies his own longing for a 
feeling of conservatism and certainty. As a famous judge 
himself has said, speaking on bebalf of his profession, “We 
may think the law is the same if we refuse to change the 
formulas.”®° And presumably this feeling that the law “is the 
same” and that existing law determines the case at hand 
is a comforting one for the man whose business consists in a 
regular intervention in the affairs of his fellow citizens, 

I call this the motive of emotional conservatism because 
it proceeds, not from any clearly formulated theory of the 
process of law making, but from an emotional and obscurely 
felt judgment that stability is so precious a thing that even 
the form of stability, its empty shadow, has a value. 

The conservatism of policy, discussed in the last section, 
proceeds presumably from a conscious intent to deceive 
others; it involves an external deception. Emotional conser- 
vatism, on the other hand, involves a process of internal de- 
ception, of self-deception. 

This is the motive commonly attributed to the courts that 


4° Cardozo, The Paradoxes of Legal Science (1928), p. 11. 
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developed the fictions of the English common law, and to the 
praetor in Rome. Austin recognizes it when he says that the 
fiction may be produced by “a respect on the part of the inno- 
vating judges for the law which they virtually changed.” 
Strangely enough, this motive is not recognized by the two 
most famous Romanists, Savigny and Ihering. They appar- 
ently recognize only the motive of convenience. 

The motive of convenience. Ihering regarded the following 
brief account of the legal fiction by Savigny as “exhausting 
its true nature”: 


‘When a new juridical form arises it is joined directly on 
to an old and existing institution and in this way the cer- 
tainty and development of the old is procured for the new. 
‘This is the notion of the Fiction, which was of the greatest 
importance in the development of the Roman Law and 
which has often been laughably misunderstood by mod- 
ems... And because in this way legal thinking progresses 
from simplicity to the most variegated development, stead- 
ily and without external disturbance or interruption, the 
Roman jurists were able to attain, even in later times, that 
complete mastery of their subject which we admire in 
them.* 


Thering’s own discussion of the fiction begins with a ref- 
erence to the passage from Savigny quoted above and then 
proceeds: 


To be sure the fiction presents a certain temptation to this 
“laughable misunderstanding.” It is one of the phenomena 
of legal technique by means of which it is easy to make 
Roman jurisprudence seem ridiculous to the uninitiated . . 
How puerile it fs, one may say, simply to imagine away a 
legal difficulty one cannot solve; to sweep aside the preju- 
dicial effects of an emancipation by declaring it not to have 
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happened; to make the daughter ofthe patron a son, the 
foreigner a citizen; and even to confer children on the 
chase Diana in order to procure for ber the capacity for 
inheritance attached to the jus liberorum. How indeed 
lawyers could let themselves be deceived by the whimsical 
device of the fiction is hard to understand, and yet literary 
history presents a striking example in one of the most re- 
nowned of the jurists of the last century [Heineccius]. 

‘And yet the thing is so remarkably simple! I may per- 
haps be allowed to use as an illustration an example from 
modern life. The administration of a railway or a taxing 
board has had schedules printed in which, through inad- 
vertence or because the article was not at the time known, 
a column or heading for an article—which, let us say, in 
the interim has become common—is lacking. In order to 
avoid the necessity of reprinting the whole schedule they 
provide that the article shall be brought under one of the 
existing columns; that lignite, for example, shall be re- 
garded as hard coal. Did the praetor do anything different 
when he extended actions to new situations and preserved 
the old formulas unchanged, simply adding the remark for 
the judex that he should treat the new situation as if it fell 
in the category of the old? It was, in fact, nothing but a 
peculiar form of the analogical extension of the law. 

‘This and no other purpose has the fiction. It is intended 
to save the praetor the trouble of altering the formulation 
of the action, and legal theory the trouble of altering the 
concept. “Only an heir can bring the hereditatis petitio"— 
thus ran the provision of the old Jaw. But later the necessity 
arose to grant the action to other persons; for example, to 
the purchaser of a bankrupt estate and to the bonorum pos- 
sessor. In consequence of that it would have been neces- 
sary to change, not simply the wording of the action (which 
spoke in terms of the heres or hereditas), but also the for- 
mulation of the above rule. This last was not easy. It meant, 
in place of the current, familiar notion of the hereditas, 
substituting a new, more general notion, that of universal 
succession, which would have to be clearly conceived and 
formulated. Should life wait until legal theory had suc- 
ceeded in this? A way was chosen which was theoretically 
less correct but which in practice reached the goal more 
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quickly; those two persons [the bonorum emptor and the 
bonorum possessor] are regarded as heredes. They are not 
heredes of course, but are feigned, ie., treated, as such; in 
this particular situation they are placed on an equality with 
heredes. In this way the form of the existing law was saved. 
The praetor still issued the same formula as before, with 
the addition only of the remark [for the judex] mentioned 
above; the teacher of law expounded the same rule as 
before and answered the objection of the student (that 
these persons were after all not heredes) in the same way 
that the praetor answered the possible doubt of the judex— 


with respect to the capacity for bringing an action placed 
on an equality with heredes; the right of action of the heres. 
had been carried over to them. 

“The testament is the last will of a Roman citizen; who- 
ever lacks this status at the time of his death can leave no 
valid testament.” This was the principle of the old law. As 
a consequence of this the testament of a citizen who died 
in the captivity of the enemy had no validity [since cap- 
tivity involved a loss of citizenship]. The lex Cornelia abro- 
gated this consequence insofar as it applied to a testament 
made before captivity. This might have been done in the 
way in which we would do it today; ic., this reform might 
have been openly declared. It probably would have been 
done in that way, too, had not the Roman lawyers taken 

in the deliberations and preserved the interests of their 

ipline by .devising an expedient that preserved the 
external form of the above-mentioned principle—the well- 
known fictio legis Corneliae. The statute declared that the 
case should be regarded as if the testator had died at the 
instant he was taken prisoner, while he was still a free man 
and a Roman citizen. 

‘These two illustrations will be sufficient to show the 
pecnliae mechanism and the technical purpose of the 


‘The purpose of the fiction consists in making lighter the 
difficulties connected with the assimilation and elabora- 
tion of new, more or less revolutionary, legal principles; in 
making it possible to leave the traditional learning in its old 
form, yet without hindering thereby the practical efficiency 
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of the new in any way ... It is therefore not accident, but 
a sound instinct, that bids Science in her infancy take up 
these crutches; and once again the example of the English 
law (which has made a most extended application of this 
SUnres thera peniiely Hates ber others eat 
a device that is peculiarly Roman, but with something that, 
at a certain stage of legal development, crops out of an 
inner compulsion. And even when Science has outgrown 


Despite the fact that Ihering begins with the assertion that 
the matter is extremely simple, his own point of view seems 
to undergo a discernible alteration in the course of his dis- 
cussion. The statement toward the end of this quotation, that 
the fiction is often the “first step toward the mastery of a new 
thought,” is a long way from his simile of the railway board. 
Certainly no railway board ever found it necessary to think 
of lignite as hard coal in order to conceive of its being subject 
to the same tariff as hard coal! 

But let us, for the moment, concentrate our attention on 
the point of view expressed in the first parts of this discussion, 
Here Ihering seems to contemplate a judge or legislator who 
wishes to change the law and who knows exactly why he 
wishes to change it and precisely what reform he desires to 
achieve. He could, if he chose, state the new rule accurately 
and completely in nonfictitious language. But he chooses to 
‘employ a fiction that brings the reform within the linguistic 
cover of existing law. Why? Simply because this will avoid 
discommoding current notions. Change always carries with it 

38 Ihering, Geist des rimischen Rechts (6th ed., 1923), III*, 301-6. 
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troublesome adjustments to the new situation. Let us, there- 
fore, restrict the reform to as narrow limits as possible; let it 
affect the substance but not the form of existing law. In this 
way existing treatises will not have to be rewritten—if one 
reads judiciously between the lines, everything now stated in 
them remains true. Lawyers will not have to change their 
concepts—they need only change the content of these con- 
cepts. This seems to be the point of view expressed in the first 
part of Ihering’s discussion. 

Is it really ever convenient to cover a reform with a pre- 
tense where the judge is able to state it in nonfictitious terms? 
Did the Roman jurists really “preserve the interests of their 
discipline” by making a statute (which could have provided 
simply that captivity did not abrogate a will) take the awk- 
ward form of stating that the testator should be deemed to 
have died at the moment of his captivity? Is it true, as 
Savigny says, that the Roman lawyers were able to “attain 
that complete mastery of their subject which we admire in 
them” because the Roman law was honeycombed with fic- 
tions? With all deference to such eminent authority, it seems 
exceedingly questionable whether it is ever truly convenient 
to employ a fiction where the judge introducing the reform 
can state the new rule in nonfictitious terms. 

But suppose the judge finds that he cannot state the reform 
in nonfictitious terms? This brings us to the other point of 
view expressed by Thering when he speaks of the difficulty 
of “altering the concept,” and particularly when, in the latter 
part of his discussion, he refers to the fiction as the “first step 
toward the mastery of a new thought.” 

Intellectual conservatism. A judge may adopt a fiction, not 
simply to avoid discommoding current notions, or for the 


34 There i sme question whether the statute actually contained thi 
fiction. Some take the view it was a later invention, See Buckland, A 
‘Text-Book of Roman Law (1921), p. 288. 
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purpose of concealing from himself or others the fact that he 
is legislating, but merely because he does not know how else 
to state and explain the new principle he is applying. 

Perhaps I may be permitted at this juncture a somewhat 
‘unprepossessing simile. An elderly woman, not accustomed 
to attending social functions, is invited to a ball. The question 
arises as to what she shall wear. She finds that the only eve- 
ning gown she owns is three years old and therefore some- 
what out of style. Shall she buy a new, more modish gown or 
wear the old one? Let us assume that she decides to wear the 
old one, and conjecture what the motives back of her decision 
may be. First of all, we may suppose that she is the wife of a 
man in public life who wishes to achieve the air of substan- 
tiality that goes with a style of dress slightly out of date. If 
this were her motive in choosing the old dress, she would be 
actuated by considerations of policy. Second, it is possible 
that she feels herself somewhat out of sympathy with the 
innovations of a younger generation, and may associate what 
she regards as the laxer manners of a new day with the cur- 
rent fashions. By wearing her old dress she feels herself 
secure against the contaminations of a looser generation. In 
that case she would be actuated by an emotional conserva- 
tism. Again, she may decide to wear her old dress for the very 
simple reason that she dreads the inconvenience and expense 
of having a new dress made and fitted. Her motive in that 
case would be one of convenience. But last, she may be un- 
acquainted with the new fashions, or may find their variety 
perplexing, and may, therefore, wear her old dress simply 
because she does not know what else to wear. In that event 
her conservatism would proceed from intellectual consider- 
ations. 

Without intending any disrespect by so flippant a compari- 
‘son, it seems to me that the same thing may be true of a judge. 
‘A judge may find himself forced to employ a fiction because 
of his inability to state his result in nonfictitious terms. 
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After all, the human mind is a machine subject to certain 
limitations. Perhaps the greatest of these limitations consists 
in the fact that human reason must always proceed by as- 
similating that which is unfamiliar to that which is already 
known. The situations that may be presented to a judge for 
decision are infinite in number; the intellectual equipment of 
rules, distinctions, concepts, and words, upon which the 
judge must rely in dealing with these situations, is limited and 
finite. We are forced to deal with new problems in terms of 
an existing conceptual apparatus which in the nature of 
things can never be entirely adequate for the future, “In order 
to understand, a certain degree of intellectual stability is 
needful, and stability cannot be obtained except at the sacri- 
fice of truth. Truth is in a state of perpetual oscillation; its 
mobility, its variety is disconcerting. We cannot grasp it with- 
out falsifying it.** By “falsifying” reality I take it Tourtoulon 
means no more than that we find ourselves compelled to force 
new situations, which bob up out of the eternal flux of reality, 
into the confining framework of an existing intellectual ap- 
paratus. 

It has already been shown how legal categories are con- 
stantly being remade to fit new conditions. Words like “pos- 
session,” “estate,” and “delivery” have, in the course of legal 
history, undergone rather obvious expansion. In a less ob- 
vious way this is true of all legal categories, and is going on 
constantly. Generally we do not use the term “fiction” in de- 
seribing this process, for the simple reason that we are un- 
aware of the process itself. This adaptation is so inconspicu- 
‘ous and gradual that it does not impress itself on our minds 
at all. It is only when a particular step in this process of 
adaptation is unusually bold and cutting that we cry “Fic- 
tion!” Often the term “fiction” involves, not simply the con- 
sciousness that a particular adaptation has taken place, but 


soit Tostoxln, Phwophy inthe Deslopment of Law (3982), 
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that it has taken place in an ungraceful and inelegant man- 
ner; that whereas Category A was rather roughly and vio- 
lently stretched to cover the new situation, Category B would 
have covered it much more neatly—and with only a very little 
stretching. But the essential fact remains: the fiction is often 
but a cruder outcropping of a process of intellectual adapta- 
tion which goes on constantly without attracting attention. 

‘The last statement may arouse opposition. Let us test it by 
considering as a concrete example what is probably the 
boldest fiction to be found in modern law—the “attractive 
nuisance doctrine.”* 

A young girl, living in an industrial district, is injured while 
playing with other children on a turntable maintained by a 
railway on an unfenced lot. A suit is brought on her behalf 
against the railway. Is the railway legally responsible for the 
injury? Let us attempt to follow the mental processes of the 
judge deciding this case. 

The existing rules on the liability of a landowner for the 
condition of his premises are: The landowner owes a duty of 
care toward “invitees,” toward those whom he has permitted, 
expressly or impliedly, to come on his land.** He owes no 
duty toward trespassers. It is clear that this child was legally 
a “trespasser,” and therefore on the basis of these principles 
the railway would seem not to be liable. And yet, for some 
reason or other, the judge feels that the case is more like that 
of the “invitee” than that of the ordinary trespasser. Should 


38 This doctrine is discussed in Bohlen, “The Duty of a Landowner 
toward Those Entering His Premises of Their Own Right,” 69 Pa. L. 
Bee Lage) sees oer eo ‘Smith, “Liability of Landowners to Chil- 
dren Enterin, sheet Recto 1 Bae Rev. eer 
‘The discussion of this doctrine in the text be construed as 
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he then base his opinion on that ground? That would hardly 
do, because after all the child was a trespasser—there seems 

no escape from that. Shall the judge then say that the rule is 
different for children? That would bé establishing a rather 
broad proposition. Who would be “children” within the 
meaning of the suggested rule? And would the landowner 
be responsible in a case where the child was aware of the 
danger?** Perhaps another tack would be better. Can we say 
that the distinguishing feature is the fact that the child was 
attracted to the land by the structure that resulted in her in- 
jury? But again, where is the line to be drawn? People gen- 
erally, and children in particular, may be “attracted” by any 
number of things. Perhaps at this point the judge’s fancy 
wanders and the suggestion half-forms itself in his mind that 
we should make the test, in conventional legal language, 
whether the plaintiff was “reasonably” attracted, whether “as 
‘a child of reasonable and ordinary prudence . ..”—but this 
line of thought is dismissed as absurd.** Should we strike out 
boldly and say that the landowner owes a duty of care toward 
all trespassers when he knows, or ought to know, of the like- 
Iihood of their presence on his land? That, too, seems a rather 
broad doctrine. In a sense every landowner who has not 
securely fenced his property knows that trespassers may be 
on his land. Should the judge simply say, “For reasons that 
are essentially inarticulate and not wholly understood even 


38 This is, of course, the notion embodied in the term “attractive nul- 
sance,” but’ it is by no means clear that this is the determinative factor 


2 Some of the distinctions actually developed by the courts seem 
only slightly less fanciful than the notion that our judge rejects. The de- 
cision in Cty of Pekin v. McMahon (1895) 154 Ill. 142, 150, seems to 

‘abiliy to case Involving device at “when i motion” is 
“attractive to children by reason of their love of motion ‘by other means 
than their own locomotion.’” 
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by myself, I decide for the plaintiff’? This is obviously asking 
a great deal. 

Is it not possible that the judge in this dilemma may go 
back to the point from which he started, namely, the feeling 
that, in some way or other, this case is more like the case of 
an invitee than that of the ordinary trespasser? Why not say 
that the defendant must be “deemed to have invited” the 
child onto the land? This brings the case within the cover of 
existing doctrine and puts an end to these troublesome at- 
tempts to state a new principle. 

This case has not been selected as typical of the process 
now under discussion, but rather because it is not typical. It 
is intended merely to show this: Even in the case of the 
crudest and most obvious fictions it is possible that the fiction 
may proceed from purely intellectual considerations. The 
judge, whose mental operations have been outlined, was not 
thinking of fooling others, nor was he carried away by an 
emotional desire to preserve existing doctrine. Neither was 
he considering the “convenience” of preserving current no- 
tions, Indeed, he may have been acutely aware that his own 
fiction would introduce inconvenience and obscurity into the 
law. He was simply seeking a solution for the case which was 
intellectually satisfying to himself. And that solution turned 
out to involve a forcing of the case into existing categories, 
instead of the creation of a new doctrine. 

Developing fields of the law, fields where new social and 
business practices are necessitating a reconstruction of legal 
doctrine, nearly always present “artificial constructions,” and, 
in many cases, outright fictions."* The doctrine of vicarious 


31 It is interesting to note that the same thing is true in the 
sciences. sometimes been 
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ability for tort began with such notions as that the master 


toward some principle, may with justice be called “explora- 
tory fictions.” Demogue likens such fictions to the empirical 
formulas of practical trades, “It frequently happens that we 


those of lato? is ced 1 eraee ie spcetene” (Rossel, 
e” 
Philosophy [1927], p. 278). We find the path of ts cards ersand the 
sun, previously explained as due to a “tug” or “pull” of the sun, de- 
scribed as an effort of the earth to take the shortest route which the 


cause we know so much about the physical world, but because we know 
to Utes {tle only its mathematical properties that we oan dlsover.” 


‘a careless servant.” Sharrod v. London etc. Ry. Co. (1849) 4 Exch. 
barig Sp ererdage pred ‘which was y 
1e doctrine of vicarious liability for tort was that the master 

‘ ly commands” whatever the does on his Wig- 


It is interesting to note a similar development in Austrian law. “Seo- 
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Injuries, ca my to negligence in 

employees.” (Wurzel, “Juridical Thinking,” in The Science 

Method [1937], pp. 286, 409.) Wurzel then points out 

‘was gradually expanded, in part by such arguments as 
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find the practical instrument for solving difficulties presented, 
before we discover the theoretic principles for explaining the 
excellence of these instruments. ... The formula may be dis- 
covered before its raison Fétre, as industrial processes may 
be known before their scientific explanation.” 


A Peculiar Advantage of the Fiction 

At this point it might be well to point out a peculiar virtue 
possessed by the fiction. The fiction is often likened to a scaf- 
folding. This is usually with the implication that the fiction 
should be discarded as soon as possible, as when Gray says, 
“Such fictions are scaffolding—useful, almost necessary, in 
construction—but, after the building is erected, serving only 
to obscure it.”** But the figure is apt in another sense. The 
fiction is like a scaffolding in that it can be removed with 
ease. The fiction seldom becomes a “vested interest”; it does 
not gather about it a group of partisan defenders. No one will 
mourn its passing. On the other hand, a construction that 
appears to be nonfictitious, even though from a scientific 
standpoint it may be as inadequate as the most daring fiction, 
is harder to displace. 


Certain writers have labored under the strange delusion 
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These are rather strong words, but they are probably justi- 
fied. A doctrine that is plainly fictitious must seek its justif- 
cation in considerations of social and economic policy; a doc- 
trine that is nonfictitious often has a spurious self-evidence 
about it. And the fiction is always ready to give way to a more 
“adequate” explanation. The courts that have decided the 
“attractive nuisance” cases on the basis of a pretense may not 
have discovered the correct principle, but at least they have 
not obstructed its later discovery. 


The Historical Legal Fiction Compared 
with Scientific Fictions 

The function of the fiction, as effecting an adjustment be- 
tween new situations and an existing conceptual structure, 
has a parallel in the methods of the natural scientist. The 
physicist finds it convenient, for certain purposes, to treat 
light and electricity as “vibrations.” But vibrations of what? 
‘The only thing we can conceive of as vibrating is some kind 
of matter. And yet light and electricity pass through ap- 
parently empty space. Faced with this dilemma, the scien- 
tist adopted an expedient familiar enough to lawyers—he 
changed the facts to fit his theory."* He pretended that space 
was a kind of matter. But unlike the lawyer, the scientist has 
the habit of covering his pretenses with unfamiliar names. He 


a 
Law,” 29 Harv. L. Rev. (1916), 622, 634. 


% There is no qualitative difference called 
“changing the theory to fit the facts” and the pi “ 
the facts to fit the theory.” They are two ways of looking at the same 
procedure. But this scruple does not mar the utility of the as 
it is used in the text. 

#1 “The regions in which there are no electrons and protons may be 
called ‘ether’ or ‘empty space’ as you prefer: the difference is only 
verbal.” Russell, Philosophy, p. 107. But like a conserva- 
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‘We shall return later to a more extended discussion of the 
“scientific fiction.” But this illustration ought to be sufficient 
to indicate that we are in contact with a mental habit by no 
means confined to legal science. The motive of the scientific 
fiction is the same as that of the historical legal fiction pro- 
ceeding from intellectual considerations; i.e,, a new situation 
is made “thinkable” by converting it into familiar terms. 


does not conceive of space as void. Where it is empty of all else there is 
still the ether. for some reason ‘ether, scat- 
ter mathematical symbols freely through the vacuum, and I presume 
that they must conceive some kind of characteristic for 
It ap ee interesting comparative historical 
woul an ‘com; 
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“a device for attaining desired legal consequences or avoiding 
undesired legal consequences.” While this definition is so 
broad as to destroy the utility and significance of the term 
“fiction” altogether, it nevertheless recognizes an important 
truth, namely, that the fiction is but one of a large class of 
devices, all of which may serve, intentionally or otherwise, 
to obscure the growth of the law, and that it may often be a 
matter of accident whether a given reform takes place under 
the cover of the one device or the other. 

First of all, the close affinity existing between the fiction, 
the presumption, and the doctrine of estoppel should be 
pointed out. Nearly any given reform in the law may be de- 
scribed as a redefinition of the “operative facts” upon which 
some legal consequence is predicated. For example, we may 
suppose that under existing law Legal Consequence X arises 
from Facts A and B. A and B are the facts that give rise to 
Legal Consequence X. It may now be found desirable to at- 
tribute the same consequence (X) to Facts A and C, For 
example, where previously liability for misrepresentation 
existed only in the case of an untruthful statement (= Fact 
A), made with knowledge of its untruth (= Fact B), it is 
now felt desirable to impose liability where there is an un- 
truthful statement (= Fact A), made negligently (= Fact 
C). How can this reform be accomplished and yet leave the 
form of existing rules untouched? How can we preserve the 
appearance that A and B remain the operative facts? There 
are at least three distinct ways of doing this: (1) When Facts 
A and C are present, permit an allegation that B is present 
even though it is known that B is actually absent from the 
case. This is the method of the ordinary fiction. (2) Say that 


eves that the corporation must be treated in some respects like a 
“natural person,” and he hangs this notion on the phrase “corporate 


Mitchell, “The Fictions of the Law,” 7 Harv. L. Rev. (1893), 
249, 253. 
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Facts A and C raise a presumption that B is present. (3) 
State that the existence of Facts A and C “estops” the party 
to deny that Fact B is present.*° Any of these methods could 
be employed in a given case. Any one of them would serve to 
obscure the reform that has taken place, because each device 
serves to preserve in form the notion that Facts A and B 


% Numerous cases where the growth of the law has been obscured by 
the use of presumptions are collected in Thayer, Preliminary Treatise 
on Evidence at the Common Law (1898), pp. 313-52. In this develop- 
tua the prnsmerion hee, gars ot a rbsiible presemgcion Shen, 
through « Process of limiting rebuttal, it ends as a conclusive 
resum 


iption. 

It is interesting to note that the device of the presumption has been 
employed in accomplishing the particular reform used as an illustration 
in the text, Le., in creating a liability for honest misrepresentation. In 
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remain the foundations of the liability in question. Which 
device will be employed depends upon which is most ex- 
pedient. Where Facts A and C can be said to have any ten- 
dency at all to prove Fact B, probably a presumption will be 
used,“ although the presumption may involve the disadvan- 
tage that, if one is to preserve the notion that it is merely a 
“presumption,” rebuttal, to some extent at least, will have to 
be permitted. If there is any conduct of the party which can 
form the basis for denying to him the privilege of disproving 
B, estoppel may be used.* If all else fails, there is left only 
the bald pretense of the fiction. 


been developed to avoid—that a deed may pass an after-acquired title. 


become after this hol 
but that it passed by “feeding the estoppel.” This is, in brief, the history 
of the doctrine of “feeding the estoppel,” one of the most extravagant 
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Another device that conceals the growth of the law is what 
Ihering calls the “feigned legal transaction.”* A legal trans- 
action originally created for one purpose is converted to a 
new use, first in isolated cases, and then, through a process of 
imitation, institutionally. Thus, in Roman law the ceremony 
of the copper and scales was extended to a great number of 
uses only remotely connected with its original purpose. In 
English law we observe the growth of new forms of action 
out of old writs, and find such ingenious deflections of fa- 
miliar devices to new purposes as the lease and release. In 
modern law the trust is constantly receiving new applica- 
tions, and common instruments like the warehouse receipt 
and the lease“ are taking on new functions. 

‘This diversion of existing devices to new uses differs from 
the ordinary fiction in that the reform arises out of the prac- 
tice of individuals, rather than in the pronouncements of 
courts, But the role of the courts is not entirely passive. As 
Vinogradoff has said, “It is important to keep in mind that 
none of these acts . .. could have had any positive results, if 
the judges or magistrates did not make up their minds to con- 
nive at them, and to protect the beneficiaries from the unde- 
sirable consequences of their formal acts.” The difference 
Se reremrpietnes 
elie ae aes ree Bae wr 


‘8 Geist des rimischen Rechts auf den vershiedenen Stufen seiner 
Entwicklung (6th ed. 1923), I, So4-a7; IID, 281-g0- 


‘Sometimes a transaction is diverted to a new 
“institu I” in its new function, and is then again diverted to a 
ae ak pecoees, ak “i ” in its new 


form. In this have a feigned legal the second 
‘case we have a ‘transaction in 
degree. Ibid., IT, 289. 

* See Britton, “Equitable Liens,” 8 North Carolina L. Rev. (1930), 
388, 395, notes 20, 21. 

«4 For example, in the law of oil and gas. See Summers, The Law 
of Of and Gas (3027) ch 7, fora discussion of the dif of 
‘essentially new transactions into the existing “alphabet of the law.” 
* Outlines of Historical Jurisprudence (1920), I, 367. 
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between the feigned legal transaction and the fiction becomes 
even less conspicuous when we remember that most fictions 
have originated on the initiative of pleaders; the party alleges 
in his pleading a fact he knows to be false in the hope that 
the court will be willing to participate in his pretense and 
dispense with proof of the allegation. 

The likeness existing between the ordinary fiction and the 
feigned legal transaction becomes particularly close when 
the latter takes the form of a lawsuit, as in the in jure cessio 
of the Roman law or the common recovery and fine of the 
English law. And in these cases frequently a fiction, of the 
ordinary sort, is invoked for the purpose of purging the trans- 
action of requirements necessary to its original purpose but 
superfluous in its changed form, as where lease, entry, and 
ouster are pretended in the action of ejectment.* 

However similar the fiction and the feigned legal transac- 
tion may be in some aspects, there yet exists between the two 
an interesting contrast. A fiction starts as a pretense, and may, 
through a process of linguistic development, end as a “fact.” 
On the other hand, the feigned legal transaction may start as 
a fact and end as a pretense. That is to say, the process of 
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may themselves be unaware that they are giving the transac- 
tion a new function. At first there exists only a consciousness 
that the transaction is being used for a purpose slightly dif- 
ferent from the usual one.*” But gradually the diversion be- 
comes bolder, and a consciousness develops that the device 
is really being employed for a new purpose, and that a dis- 
tinct species of legal transaction has arisen. When this has 
happened, the employment of the form of the old transac- 
tion comes to be looked upon as a pretense; an awareness 
arises that the transaction is, in those parts appropriate to its 
original purpose but inappropriate in its changed form, a 
mere formality. It finally becomes, not merely a slightly di- 
verted transaction, but a feigned transaction. But the preser- 
vation throughout of the external form of the old transaction 
serves to conceal or obscure the reform that is taking place 
internally.° 


49 At first the parties may employ the transaction for the purpose of 
achieving some legal consequence incidental to the transaction, taking 
the other, and undesired, legal consequences “into the bargain,” as it 
were. But later, as the practice becomes institutionalized, the parties 
begin to think of the transaction in terms of its new purpose. They 
begin to expect of the courts that they should attribute to the transac~ 
tion only those consequences appropriate to its new purpose; they be- 
grin to feel that the taking of undesired legal consequences “into the 
bargain” is unnecessary. If the courts share this feeling and “protect 
the beneficiaries from the undesirable consequences of their formal 
acts,” then we have, whether it is realized or not, the legal recognition 
of a new, distinct transaction; the “alphabet of the law” has been en- 
Jarged by a new letter. (Ihering, IIIt, 294.) 

50 The remarks in the text should not be construed as a disapproval 
of this process of growth. Disapproving of this method of development 
would be like disapproving the ebb and flow of the tides. Thering ex- 
presses the utility of this mode of growth in the following languag 
“The certainty and security of any kind of progress depend upon his- 
torical continuity, upon an intimate connection between the present 
and the past. Above all else, external form is one of the threads or 
points of contact through which this continuity is made possible, for 
while the inner, actual, historical point of contact and departure dis- 
appears more and more from the consciousness of the majority and 
remains known only to a small group of scholars, external form, on 
the other hand—as something visible and repeatedly occurring— 
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‘Another thing that obscures the process of lawmaking by 
court is the frequently recurring notion that a court, in a 
particular case, is only determining the facts, not declaring 
Jaw. Courts on the Continent, consciously or otherwise, have 
made the most extended use of this expedient." Our own 
legal theory, that appellate courts determine only questions 
of law, has prevented the application of this notion in com- 
mon-law cases. But in equity cases, where the facts are 
“opened up” on the appeal, our courts frequently claim to 
determine only the “facts” in cases where it is clear to an out- 
sider that their determinations will be used in later cases as 
precedents, and therefore are “law.” 

‘One further point deserves mention before we conclude 
our discussion of devices, other than the fiction, which ob- 
scure the growth of the law. Every teacher of law knows how 
difficult it is to make students “stick to the facts” in answering 
examination questions, and how common the tendency is to 
eliminate difficult legal questions by the simple process of 
disregarding embarrassing facts. That the same thing is true 
to some extent of courts would require no detailed demon- 
stration. Sporadic instances of this practice do not interest us 
here. But when this process of fact distortion becomes “insti- 
tutional,” when it is so often repeated as to furnish a substan- 
tial basis for predicting court action, then it becomes a matter 
of concern for the student of legal phenomena. In the note 
are appended several situations in which it is possible that 
we have an institutional tendency to fact distortion."* The 
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stated by the court, are regarded as the real facts of the case 
the fiction, on the other hand, is an open and avowed pre- 


process differs from the ordinary fiction because the facts, as 
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Nonhistorical Fictions—Abbreviatory Fictions 

‘Not all fictions have served to introduce reforms into the 
Jaw; many of them have been invented for the purpose of ex- 
pounding legal doctrine already in existence. And, on the 
other hand, many that once served a historical purpose have 
been retained for their descriptive power. 

These descriptive fictions are often likened to a “con- 
venient shorthand,” and have been called “the algebra of the 
law." The term “abbreviatory fictions” has been employed 
here with two distinct implications: first, as indicating that 
the purpose of the fiction is to avoid an inconvenient circum- 
Jocution, and second, as indicating that it is possible to avoid 
the fiction by “spelling the thing out,” that the symbol can be 
expanded. Justice Holmes showed a keen appreciation of the 
function of the abbreviatory fiction when he said: 


A ship is nota . It cannot do a wrong or make a con- 
tract. To say that a ship has committed a tort is merely a 
shorthand way of saying that you have decided to deal 
with it as iF it had committed one, because some man has 
committed one in fact... The contrary view would indi- 
cate that you really believed the fiction that a vessel had 
an independent personality as a fact behind the law."* 


‘The German Civil Code contains a great number of such 
fictions." To avoid an inconvenient periphrasis it is fre- 
quently provided that for certain purposes Situation A shall 
be treated as if it were Situation B. This dispenses with the 


need for a lengthy repetition of the legal consequences of 
Situation B. In Anglo-American law the number of fictions 


% Tyler ay de of he Court of Reparation ( ) 275 Mass. 
% 1900) 375, 


Loring, p. 
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Lehee, com den Psionen (1907), sad, ErGckmenn, “Websbelf und 
‘Unwabrheit im Recht,” 1 Annalen der Philosophie (1919), 114. 
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that are purely expository is probably rather small. “Corpo- 
rate personality” (as it is understood today), “constructive 
notice,” and many of the doctrines of the “relation back” of 
title may fairly be called abbreviatory devices. Perhaps other 
fictions could be enumerated here. But since so many of our 
fictions, even when they serve an expository purpose, remain 
tinged with a persuasive element, or continue to be colored 
by their historical functions, an adequate discussion would 
require treatment of each fiction separately and would lead 
us too far astray from our main purpose. 

The utility of an abbreviatory fiction should be judged 
purely in terms of its capacity to effect a felicitous descrip- 
tion, by the inquiry whether it strikes a convenient balance 
between an inaptly periphrastic accuracy and a misleading 
vividness. “If it is very good, it will outline concrete provi- 
sions of the law wonderfully well; if it is bad, it will outline 
them very clumsily, and it will be necessary to complement it 
with a great number of exceptions in order to give it its cor- 
rect value.”** 

Ihering applied to the kind of linguistic device now under 
discussion the term “dogmatic fiction.” His example has not 
been followed here for two reasons. First, Ihering’s own dis- 
cussion tends to indicate that he may be including under the 
term “dogmatic fiction” two notions that have been separated 
here, ie., the fiction produced historically by “intellectual 
conservatism” (the fiction that makes a new legal conclusion 
“thinkable” by converting it into familiar terms), and the ab- 
breviatory fiction." While it must be admitted that the two 
functions of the fiction are closely related,** it seems con- 


58 Tourtoulon, p. 391. 

87 Thering, I1It, 308. The only definition of the purpose of the “dog- 
matic fiction” given by him is: “der Zweck der Fiktion ist hier nicht 
Erleichterung der Ankniipfung eines neuen Rechtssatzes an das bishe- 
sige Recht, sondem Erlichterung der urstechen Vortllang” (Italie 
mine). 

8 The relation between the two may be made clearer by saying that 
the abbreviatory fiction is produced by considerations of convenience 
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venient to separate off under the heading of “abbreviatory 
fictions” those cases where the fiction may be avoided if one 
is willing to pay the price of a more lengthy and awkward 
description. Second, the term “dogmatic” seems to imply that 
the fiction has some force or power beyond that of mere de- 
scription. Gray thought that “dogmatic fictions, instead of 
being obstacles to symmetrical classification, have been intro- 
duced and used as aids to it.”** With this it is difficult to agree. 
Any fiction, by virtue of the fact that it is a fiction, ie., an in- 
adequate description of the relations involved, is an obstacle 
to scientific classification. The fiction has no mystic power to 
promote good classification. The class formed by the corpora- 
tion and the natural person may be described without using 
the word “person,” and the use of the word “person,” insofar 
as it tends to imply a complete equality between the corpora- 
tion and the “natural person,” is “an obstacle to symmetrical 
classification.” The function of the abbreviatory fiction is to 
make concrete and vivid a classification that might be de- 
scribed more adequately in terms that would not be felt as 
fictitious. 


Apologetic or Merciful Fictions 
Are all nonhistorical fictions merely expository? That seems 


to have been the assumption of Ihering. Yet there are some 
fictions which cannot be identified as ever having introduced 


in expression, while the historical fiction proceeding from intellectual 
‘conservatism is produced by considerations of convenience in con 


This suggests the : Are there fictions which facilitate con- 


(1920), p. 8. 


it. See. ‘und Jurisprudenz 
‘Nature and Sources of the Law (2d ed., 1921), p. 35- 
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@ reform into the law, and which, at the same time, are not 
merely expository or descriptive. For example, what reform 
was accomplished by the fiction that “everyone is presumed 
to know the law”? And is it a clearer exposition of the thought 
involved than to say that ignorance of the law is juristically 
immaterial? 

A fiction of this sort may be called an apologetic or merci- 
ful fiction. It apologizes for the necessity in which the law 
finds itself of attributing to the acts of parties legal conse- 
quences that they could not even remotely have anticipated. 
Although, as understood by the lawyer, this “presumption” 
merely means that ignorance of the law is immaterial, its 
formulation as a presumption of knowledge proceeds from 
the same tactful impulse that leads a generous creditor to say, 
“Let us consider the debt paid,” instead of, “I release you 
from the debt.” The administration of the law would be a 
much more pleasant task if the legal consequences attributed 
to the acts of parties were such as the parties might have fore- 
seen. This fiction is a way of obscuring the unpleasant truth 
that this cannot be the case. 


It is an essentially human tendency to refuse to believe sad 
events and to invent happy ones. What the lawmaker some- 
times tries to do is precisely this—to efface unfortunate 
realities as far as possible and to evoke the shades of fortu- 
nate realities which have not been achieved ... While the 
fiction is a subtle instrument of juridical technique, it is also 
clearly the expression of a desire inherent in human nature, 
the desire to efface unpleasant realities and evoke imagi- 
nary good fortune.** 


* Tourtoulon, p. 386. Tourtoulon seems, however, to carry this no- 
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‘The fiction that “the king can do no wrong” is probably of 
the same type. By creating in the mind a state of vacillation 
between the moral and legalistic ideas of “wrong,” it secures 
for the latter a persuasive force legitimately coming to the 
former. It is a way of apologizing for the fact that the king 
enjoys a legal status different from that of his subjects." 


Other Motives for the Fiction—Fanciful 
and Habitual Fictions 

‘Has our discussion exhausted the motives for the fiction? 
So far, we have assumed always that the motive is a serious 
one. But is this always the case? Hobbes regarded one of the 
“speciall uses of Speech” as “to please and delight ourselves, 
and others, by playing with our words, for pleasure or orna- 
ment, innocently.”* Can it be that courts have occasionally 
resorted to fiction for the mere amusement afforded thereby? 
Tourtoulon suggests that at times the fiction may be “but a 
way the jurist has of amusing himself,” but adds in a palliative 
vein that it is “something in itself to lighten the juridical 
burden.”* Austin found that some fictions could only be ex- 
plained as attributable to the “active and sportive fancies of 
their grave and venerable authors.”** When Blackstone states 
that the king cannot be nonsuited for failing to appear in a 
case because he has the legal quality of ubiquity, and that 
“His majesty in the eye of the law is always present in all his 


silence. “The modem English expression, ‘Nice day today’ or 
Melanesian phrase, ‘Whence comest thou?’ is needed to get over 


other in silence.” Presumption that everyone knows the 
law is attributable to a desire to answer to the re- 
roach that the law tebe to the acts of individuals 


foreseen. 
"'tBut he Seton ad ther wets Blackstone, 1, a6, 
* Leviathan, ch. 


86 MOTIVES OF THE LEGAL FICTION 


courts," we seem to detect a vein of unrestrained fancy not 
compatible with entire seriousness. And yet fictions attribut- 
able to a mere desire for amusement are probably very un- 
common. The rather serious business of interfering in the 
lives of others, and the necessity of justifying that interference 
at every step, is enough to restrain whatever tendencies 
toward fantasy the average judge may have. 

On the other hand, is it safe to assume that there is a 
motive of some sort behind every fiction? Have not many of 
our fictions become so common and so much a matter of habit 
that they are frequently repeated by the courts without any 
particular motive at all? For example, although originally the 
maxim, “Everyone is presumed to know the law,” was but a 
perverted form of the doctrine that ignorance of the law is 
immaterial, the fictional method of stating the rule has be- 
come so habitual that we are not at all surprised to find a 
court reversing the thing and stating, “It is axiomatic... that 
‘every man is presumed to know the law’ and of this ‘igno- 
rance of the law does not excuse’ is but a sequence.” 

‘The statute of 13 Elizabeth 1, c. 5, made voidable certain 
“fraudulent conveyances,” i.e., conveyances made with the 
intent to defeat the claims of creditors. The English courts, 
however, went considerably beyond the statute and held 
certain conveyances voidable at the option of creditors where 
there was in fact no fraudulent intent. The desirability of 
bringing these cases within the wording of the act, however, 
Jed the courts to speak of “constructive fraud,” or a “fraud in 
contemplation of law."** This kind of talk became in time so 
common that the habit grew up of treating voidability wher- 
ever possible as founded on “fraud, actual or constructive.” 


te Wolverton, Fis Sant v, Ford (1904) 45 Or. $3, 598, 78 Pe. 

2 Wolverton, Jie Soot v. Ford (1 1 

742, 744, X Italics supplied. & 
*t Bigelow, Frondcient Conengmoes (2912), 200. 6 5: 73: 
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Indeed, this linguistic habit became so strong that it was 
carried over into legislation, and we find recording statutes 
providing that an unrecorded deed should be “deemed fraud- 
ulent” as to subsequent bona fide purchasers.** Even a scien- 
tific piece of legislation like the Uniform Fraudulent Convey- 
ances Act makes a conveyance without consideration by one 
who is insolvent “fraudulent,” “without regard to his actual 
intent.” It would probably be a mistake to suppose that this 
language is due either to a desire to make the meaning of the 
statute clear (since surely the word “voidable” would be 
better in that respect than “fraudulent”), or to any impulse 
other than that of mere habit and imitation. 


General and Special Fictions 

Dean Pound has taken a useful distinction between general 
and special fictions. 

HE wo lok narrowly atthe fctions by means of which the 
law has grown in the past, we may divide them into gen- 
tral fctionsRetions under which a general course of pro. 
cedure or general doctrines have grown up; and particu- 
lar or special fictions—fictions which have enabled a new 
rule to grow up in particular cases."* 

‘An example of a general fiction is the notion of an appeal 
to “higher law” which accompanied the reforms effected by 


of ete; 
the act of the insolvent is “fraudulent without regard to his actual 
intent.” 


10 “Spurious Interpretation,” 7 Col. L. Reo. (1907), 379, 9833 In- 
terpretations of Legal History (1923), pp. 231-38. 
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courts of chancery in England and by the praetor in Rome, 
the notion that equity came not to destroy the law but to 
full it 

‘The general fiction of Anglo-American jurisprudence that 
courts do not “make” law but only “discover” or “declare” it 
has been the cause of innumerable special fictions designed 
to conceal the process of legislation that actually goes on in 
the courts. It is interesting to note that a similar general fic- 
tion on the Continent, that courts do not “make” law but only 
“interpret” a statutory system, has had precisely the opposite 
effect, i.e., it has dispensed with the necessity for special or 
particular fictions. The courts “do not utilize the device of 
the fiction to fill in a gap in the statute. When such a neces- 
sity is imposed on them they have recourse to a means which 
serves them in every situation: the argument from the text. 
. + The judges stop at no subtlety which will give the text 
the desired sense,”"* 

‘The tendency of the legal mind to treat legal results wher- 


mind of the party himself at the moment of concluding the 


. 38. 
De la ftion comme ie (234) 25 
1 Sshm, tes of Roman Law” (Ledlie's transl.) 
from Pourd, “Law as Developed in Juric Thought” 90 flare. 
Reo. (1917), 201, 211, 2. 34. 
How unreal the inquiry into “intent” may at times become is ad- 
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is the explanation for this persistent tendency to attribute 
legal dispositions to a nonexistent intent? What considera- 
tions are really actuating courts when they purport to investi- 
gate the “intent of the parties” and perhaps believe that they 
are doing no more? These questions have not received the 
attention in legal studies that they deserve. 


Procedural Fictions 


The ordinary procedural pretense serves to facilitate an 
alteration in “substantive law.” By permitting an allegation 
of “invitation” in the “attractive nuisance” cases, the courts 
accomplished a change in the substantive rules concerning 
the liability of a landowner. But procedure does not lack its 
own fictions, serving, as it were, exclusively procedural ends. 
“Constructive service” is an example of such a fiction. And 
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Statutory Fictions 


In the debates preceding the adoption of the French Civil 
Code the question was raised whether it was legitimate to 
employ fictions in legislation. Toullier protested, “The fiction 
is unworthy of the majesty of the legislator; he has no need 
to pretend, he commands.” To which Marcadé responded, “It 
is precisely because the legislator is all-powerful that he may 
create as many fictions as he wishes.”* In accordance with 
the notion that the legislator “commands” or is “all-powerful,” 
itis often assumed that if fictions are found in legislation they 
are to be construed as expository devices—mere conve- 
niences of expression. Somlé likens the position of the legis- 


‘und Wabrheiten,” 62 Archio fiir die ciollistsche Praxis (1879), 1, e- 
pecially under the heading “Die Fiktion der Litiscontestation und der 
Einlassung,” at p. 13. 

In early law, owing to the influence of the idea mentioned above, the 
default judgment was unknown. “One thing our law would not do; the 
‘obvious thing. It would exhaust its terrors in the endeavor to make the 

ndant 
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it in the form that this or that workday shall be regarded as 
a Sunday, or that this or that Sunday shall be deemed a work- 
day.”"* This illustration he regards as revealing the true char- 
acter of legislative fictions. 

How realistic a picture does this give of the position of 
the legislator? One of the oldest and most audacious of the 
fictions of the Roman law was statutory, the fictio legis 
Corneliae, Was this fiction a mere convenience of expres- 
sion?" The true explanation would seem to be that given by 
Demogue. “The legislator himself did not dare to touch the 
edifice of the ancient law.”"* This “all-powerful” right of the 
legislator to “command” is usually more apparent to others 
than to himself, and is often the figment of the historian of 
a later epoch who ignores the realities of the political life out 
of which the legislation arose. 

In 1922 a statute regulating the leasing of dwellings was 
passed in Germany. This act provided that the decisions of 
the tribunal constituted to administer it should be deemed 
to form a part of every contract of leasing entered into after 
the passage of the statute. This provision avoided doing open 
violence to the fiction, so strenuously adhered to on the Con- 
tinent, that courts do not make law." English legal history 
is strewn with statutory reforms taking cumbersome and arti- 
ficial forms to conceal the fact that an alteration of the law 
is taking place. An early English statute designed to correct 


1 Reel Critters (oie sont). 
1 See the remarks under the heading “The Motive of Convenience,” 


Pres notions ‘otions fondamentals du deol piog (1911), p. agp. As has 


been pointed out previously, there ls some doubt whether the fiction 
tran really part of the state, Sco Ballons, & Test-Book of Romen 
Law, p. 288. And cf. Tourtoulon's rather explanation of this 
fiction, supra, note 60. 


™ Hofacker, “Fiktionen im Recht,” 4 Annalen der Philosophie 
(1925), 475. The statute referred to is the Reichsmietengesetz vom 24 
Mirz 1922, sec. 15. Hofacker calls this “eine ganz wiste Fiktion.” 
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the inconveniences of the principle—so common in unde- 
veloped systems of law—that no judgment may be had 
against a defendant who does not appear in court, provided 
that where the defendant failed to appear after service of 
process the plaintiff might appear for him!* The Veterans 
Bill, vetoed by President Hoover in June 1930, provided that 
in the case of veterans of World War I afflicted with certain 
diseases between 1925 and 1930 a conclusive presumption 
should be raised that these diseases originated in service.** 
‘These illustrations, taken from different epochs and from 
widely separated regions, ought to dispel the notion that 
statutory fictions are always merely expository. 
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3. Is Fiction an Indispensable 
Instrument of 


In writing of the legal fiction it is easy to slip into the past 
tense. We have, without knowing exactly why, a feeling that 
the fiction belongs to a stage in the development of the law 
that is now safely passed.* We tend to assume that the pri- 
mary interest of the subject is historical. Yet a moment's 
reflection is sufficient to show that there is little basis for this 
feeling. We know that the fiction is being used in contempo- 
rary law. Certainly we have no reason to expect the interven- 
tion of some miracle which will change the minds of judges 
and legal thinkers overnight. If judges and legal writers have 
used the fiction in the past, and are using it now, they will 
probably continue to use it in the future. 

‘What, then, is the source of this impression that the fiction 
is a thing of the past? I suspect that the answer is twofold. 
In the first place, the fiction always seems pitiably obvious 
and naive—in retrospect. It seems difficult to imagine that 
intelligent human beings could be “deceived by the whim- 
sical device of the fiction”—when one is viewing the thing 
from the perspective of history. We easily forget that the 
fiction is by no means so transparent to the man who resorts 
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to it in his struggle to solve an embarrassing problem. To him 
the fiction often seems, not simply the easiest way out of his 
difficulties, but the only way out. 

The other reason why we tend to relegate the fiction to 
the past lies in our failure to realize that the law will be faced, 
in the future, with essentially new situations. The fiction is 
generally the product of the law's struggles with new prob- 
lems, Since we cannot foresee what changes are destined to 
take place in our social and economic structure, we tend 
to ignore in our calculations the probability, indeed, certain- 
ty, that changes of some sort will occur and that with them 
essentially new problems will be presented to the courts. 

‘The age of the legal fiction is not over. We are not dealing 
with a topic of antiquarian interest merely. We are in contact 
with a fundamental trait of human reason. To understand the 
function of the legal fiction we must undertake an exam- 
ination of the processes of human thought generally. Par- 
ticularly will it be necessary to study the use of similar de- 
vices in other fields of science. In such a study there can 
be no better starting point than Vaihinger’s philosophy of 
“As IE” 


Vaihinger's Philosophy of “As If” 
Hans Vaihinger's book (“Die Philosophie des Als Ob”)* 
‘was written in the period 1876-78 and was first published in 


* The work is now in its eighth edition. References in this article are 


altered since its publication. Unfortunately, the English trans- 

lation by C. K. published in 1924, is quite 

example, on page 3 of 's find that the “mit 
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‘A popular exposition of Vathinger’s philosophy will be found in 
ch, HY of Havelock Ellis The Dance of Life (Modem Library ed, 
1929) 
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1g11. It is a systematic study of the influence of the fiction 
in all the departments of human intellectual activity. The 
book made a pronounced impression in German philosophic 
circles, and had an especially strong influence on German 
legal thinking. Some idea of the importance of Vaihinger in 
modem German legal thought may be gained from the ap- 
pended bibliography of works discussing the application of 
his philosophy to legal problems.‘ Vaihinger taught German 
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legal science how to use its own intellectual tools; he did 
much to dispel the “unconscious metaphysics” which inheres 
in undisciplined thinking. Where Ihering taught German 
lawyers to think of legal rules in terms of purpose, Vaihinger 
taught them to regard the conceptual structure of legal 
thought itself as a means to an end. 

The brief account of Vaihinger’s philosophy that follows 
reveals at once the similarity between his views and those 
of American pragmatism. Indeed, it has been suggested that 
he is more pragmatic than the American school because, 
while American pragmatism has always insisted upon the 
importance of details and the danger of generalities, on the 
whole its proponents have confined themselves—so far as 
the study of methodology is concerned—to observations 
concerning the nature of thinking in general; Vaihinger, on 
the other hand, undertakes a critical and painstaking exam- 
ination of the processes of thought actually employed in the 
various sciences.’ He has obtained his generalizations about 
human thinking, not by deduction from some premise con- 
cerning the nature of thought in general, but from an exam- 
ination of the ways and byways of thought in particular 
sciences, It is characteristic of him that he defended the view 
that philosophy should not be taught as a separate subject, 
but ought rather to form a supplemental study of method- 
ology in connection with the particular branches of science. 

I shall not attempt to limit myself strictly to Vaihinger’s 
work. I shall not hesitate to employ illustrations and quota- 
tions from other modern thinkers. My excuse for doing this is 
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says, the putting of the question is fully as important as its 
answer; a clear realization of the nature of a problem is often 
the most important step toward its solution. 

‘We may suppose that Vaihinger’s attention was first at- 
tracted to the more obvious kinds of fictions. In two appar- 
ently dissimilar fields, law and mathematics, we find the most 
extended use of fictions, or, if the expression is preferred, of 
hypotheses that are known to be false. The law has always 
been notorious as a field of fiction and pretense. Not only are 
the doctrines of positive law interwoven with fictions, but 
theories of the nature of law in general have always con- 
tained a plentiful admixture of fiction. Law is regarded as 
emanating from a mystic Volksgeist, or is the command of an 
intangible, undiscoverable sovereign. In mathematics we find 
‘exceedingly useful results deduced from apparently absurd 
notions, such as infinity, negative numbers, \/—1, and the 
fourth dimension. The curve is rendered tractable to cal- 
culation by a tautological and apparently self-contradictory 
assumption that it is composed of a series of infinitely short 
straight lines. 

When we turn to other sciences, we do not find the situ- 
ation to be different. In theories of the state there appears the 
constantly recurring notion of the Social Compact, a notion 
which perhaps was never given full credence as a historical 
fact by anyone, but which has nevertheless had the most pro- 
found, and perhaps beneficial, influence on the history of 
human thought. Various economists have founded their sys- 
tems upon a theory that man is an “economic animal,” con- 
stantly seeking his own advantage—an assumption that is at 
least false insofar as it ignores the undoubted fact that man 
often acts from mere habit and custom, even if one were will- 
ing to concede the absence of altruism in human nature. 

In the physical sciences, we find the mathematical fictions 
applied with great success, and new imaginative concepts, 
such as that of the ether, added. In the new physics the ten- 
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dency toward an apparently unbridled imagination seems to 
have undergone a great development. Vaihinger regards both 
the fourth dimension and the ether as fictions; what would he 
say to Schrédinger’s wave-mechanics, which involves a siz- 
dimensional sub-ether?" We are not even sure that the elec- 
tron, from the behavior of which so many deductions are 
drawn by philosophizing scientists, is a reality.* 

‘We may feel that the fictions discussed so far are simply 
the excrescences of scientific growth, that they do not touch 
the foundations of science. Let us, therefore, examine these 
foundations, the fundamental concepts of science, to see 
whether they can clear themselves of the suspicion of fiction. 

Mathematics will again be the best starting point. What 
are the fundamentals of this science? As soon as we begin to 
think about this question, we realize that we are in a field of 
imagination, not of “fact.” In geometry we find points without 
extension, perfectly straight lines without breadth or depth, 
perfect circles—none of these things is encountered in physi- 
cal nature, Even the numbers, if we think of them in the 
abstract, seem mysterious and contradictory.” 

In the physical sciences we deal with certain fundamental 
conceptions, such as energy, matter, space, and time. Every- 
one is familiar with the contradictions that seem to be in- 


1 Eddington, The Nature of the Physical World (1929), p. 211. 
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volved in the notions of space and time. But matter and 
energy may seem more substantial. What is the physicist’s 
definition of matter? “That which may have energy communi- 
cated to it from other matter, and which may in its turn com- 
municate energy to other matter.” What, then, is energy? 
“Energy [is] that which in all natural phenomena is continu- 
ally passing from one portion of matter to another.”"® We are 
back where we started. Our definitions are circular, our ex- 
planations tautological. 

The fundamental assumptions of any science, when closely 
examined, prove illusory and often contradictory. The lawyer 
cannot formulate a clear, general distinction between “law” 
and “fact,” though this distinction would seem to be funda- 
mental to his science. Again, we say that a man may sue 
fa trespasser because he is the owner of the land trespassed 
upon, and that the law “protects his ownership” by giving 
him an action. Asked for a definition of his ownership, we 
respond by saying that it is a “bundle of rights,” including 
the right to sue for trespass. He can sue because he is owner; 
he is owner because he can sue. 

‘A French writer refers to the legal fiction as proceeding 
from an intellectual lassitude comparable to that of the physi- 
cists of the seventeenth and eighteenth centuries who ex- 
plained a well-known phenomenon by saying that “nature 
abhors a vacuum.” He urges that the law follow the example 
of science, which has given up this metaphor for the true 
explanation, that of atmospheric pressure. But what is at- 
mospheric pressure? Is the notion that the atmosphere 
“presses” any more satisfactory than the rejected metaphor? 
We say, of course, that “atmospheric pressure” as experi- 
enced on the earth’s surface is but a way of describing the 


se The detons ao thon of Cl Marwl, wd are quoted from 
Pearson, Ti pyre hibeeand +» 1911), P. 272. 
31 Lecoeg, De la fiction comme procédé juridique (1914), p. 242. 
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effect of the gravitational pull of the earth on the air. But, 
again, what is this “pull” of gravity? Newton himself realized 
that no explanation was to be found in the idea of an “attrac- 
tion” or “pull”; indeed, he regarded the idea of an “attraction” 
operating through empty space as absurd.** Modem physi- 
cists, in their effort to get away from “anthropomorphic” con- 


8 fundamental category of thought tht ofthe Thing and ts 


what I do not pretend to know. ... That gravity should be innate, in- 
herent and essential fo mater, so that one body may act upon another 


‘man who has in philosophical matters 4 competent facally of thinking, 
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All of these notions which we have successively em- 
ployed in explaining the effect of a vacuum—the abhorrence 
of nature for a vacuum, the “pressure” of the atmosphere, the 
“pull” of gravity, the appurtenance of gravity to space—are 
in reality only “an empty reduplication of the fact of a suc- 
cession of relationships.”* 

The most elementary thought cannot proceed without 
classifications, yet Vathinger regards classifications as fictions. 
They are fictions for two distinct reasons. (1) We treat the 
class as a distinct entity, though it is composed of individuals 
that vary among themselves. We speak of the class “man,” 
though it is impossible to think of a man in the abstract. If 
we visualize a man, he must be black or white, short or tall. 
Yet our abstract man must be a black-white, short-tall man. 
(2) “Natural” classes rarely, if ever, exist. We are constantly 
encountering borderline cases which upset our classifications. 
‘We were beginning to feel that “man” formed a natural class 
when someone dug up Pithecanthropus erectus. Even those 
qualities which seem so opposed that they are used as syn- 
onyms for the idea of contrast—black and white, life and 
death—shade into one another by imperceptible degrees. 

In the field of morality and ethics we encounter the same 
difficulties. We are unable to pass moral judgment on the con- 
duct of others without the assumption of free will, an as- 
sumption which contradicts our belief that “cause and effect 
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We are now ready to repeat Vaihinger’s question: How 
does it come about that with consciously false ideas we are 
yet able to reach conclusions that are right? 


Vaihinger’s Answer 

A question may frequently be unanswerable and, indeed, 
meaningless, because it tacitly assumes something that is 
false. Vaihinger found that to be the case here. The difficulty 
was not in answering the question; it lay deeper. The trouble 
arose out of the assumptions that were made in asking the 
question. 

‘Wee say we reach “right” results by proceeding upon “false” 
ideas, But why do we believe these ideas to be “false”? What 
is the standard by which we determine their “falsity”? Is it 
not clear, on reflection, that we have been determining “truth” 
or “falsity” by the inquiry: Has the idea in question a counter- 
part in the world of reality external to us? We talk of “en- 
ergy,” yet we cannot find a single thing in the universe that is 
“energy” and nothing else; therefore “energy” is a false no- 
tion, We talk of points without extension, yet we cannot find 
them in nature; therefore mathematical points are fictions. 
This lack of a physical counterpart for our intellectual pro- 
cesses is the thing that has led us to call our ideas “false.” 
But whence comes this notion that our ideas must have physi- 
cal counterparts in nature? What justifies the assumption we 
have been making that our minds should be like mirrors, 
reflecting nature in miniature? 

Our minds are not mere passive reflectors of the external 
world; they are instruments for enabling us to deal with that 


+ But the person isnot answerable for them; and as they proceeded 
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world. As instruments is it any wonder that they alter reality? 
The whole human body is an elaborate machine for altering 
the environment in which we are placed. The food we eat 
is subjected to an elaborate process of chemical alteration 
before it is absorbed into our bodies. The sound waves that 
strike our ears are not transmitted directly to the brain, but 
undergo a complicated process of modification and repro- 
duction before stimulating the sensation of sound. If the 
principle of alteration applies to other bodily processes, is it 
not natural that it should also apply to the mind? “Just as the 
physical organism breaks up the matter which it receives 
and mixes it with its own secretions, thus preparing it for 
assimilation, so the mind envelops the thing perceived with 
categories which it has developed out of itself.”"* “The mind 
is not merely receptive, it is appropriative and elaborative.”” 


upon an erroneous theory of truth, a theory that we may call 
“the picture theory of truth.” If we regard the matter in its 
true light, this alteration of reality is a sign not of the weak- 
ness of the human intellect but rather of its strength. If we 
dealt with reality as it is, in its crude, unorganized form, we 
should be helpless. Instead of that, our minds have the ca- 


indicates the vigor and capacity of our minds. 


1 Ibid. “Ie io with a supposed ‘objective reality” 
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If we discard the picture theory of truth and recognize that 
the world of ideas is intended not as a counterfeit of external 
reality but as an instrument which enables us to orient our- 
selves in this world of reality, we shall see that science has 
two tasks: (1) to determine the successions and interrela- 
tions of the events of the external world, and (2) to organize 
the concepts through which we express and make under- 
standable these successions and interrelations into a form as 
neat, adequate, useful, and innocuous as possible.** This will 
carry with it the implication that there may be several “right” 
solutions for a given problem, just as there may be, in differ- 
ent animals, different organic structures serving essentially 
the same purpose. 

If the new physics has brought its own perplexities in the 


constructs, It has quite generally and frankly adopted the “as 
Af" attitude.” Nor are signs lacking that a similar attitude is 
being adopted in other sciences.** 
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If we cease to view thought as an attempt to “reproduce” 
reality and conceive of it as a process of reducing reality to 
a form our minds can absorb, then to understand thought we 
must examine in detail the procedures through which this 
alteration takes place. We shall find that there are two main 
processes of alteration. First, there is the process of simplifica- 
tion and organization, and second, there is the process of con- 
verting new experiences into familiar terms. A more de- 
tailed analysis of these processes will next be in order. 


The Process of Simplification and Organization 

The most obvious example of the process by which our 
minds simplify reality is to be found in what Vaihinger calls 
“neglective fictions.” “I group together under the heading 
[abstractive or neglective fictions] a series of methods in 
which the deviation from reality manifests itself specifically 
as a disregard of certain elements in the fact situation.”** 

‘The assumption of some economists, that man is an “eco- 
nomic animal” constantly seeking his own advantage, is an 
illustration of this sort of fiction.** In a field where conduct is 
determined by the interplay of a large number of factors, 


hidden parts of behavior.” Kohler, Gestalt Reacheloey (2090). 2. 84 
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artificial abstraction is necessary. Progress cannot be made 
without the conscious disregard of minor factors. These “ne- 
glective fictions” are especially useful in psychology and the 
social sciences.”* 

The “laws” developed through the use of neglective as- 
sumptions are often simplificatory falsifications of reality, ex- 
ceedingly useful for some purposes, and highly dangerous 
when employed for ends not in the mind of the scientist who 
developed them. When one sets about consciously to dis- 
regard certain factors in a complex situation, one must keep 
constantly in mind the end toward which one is working. The 
question, what factors may safely be disregarded, depends 
necessarily upon the purpose for which the neglective as- 
sumption is being developed. One must guard against an un- 
justified transference of assumptions, which may be useful 
and productive in one field, to another field in which the 
factors neglected by the assumption assume a primary im- 
portance. The fiction that man is an “economic animal” has 
great utility when one’s problem is to develop laws of eco- 
nomic behavior; taken as a foundation for ethics it would be 
disastrous. For certain purposes it is useful to exclude the 
field of morality from that of law. But again, the separation 
must be regarded as provisional only. It must not be taken 
for a permanent reality.*® 


24 “Artificial simplification or abstraction is a necessary precondition 
of securing ability to deal with affairs which are complex, in which 
there are many more variables and where strict isolation destroys the 
special characteristics of the subject-matter. This statement conveys the 
important distinction which exists between physical and social and 
moral objects. The distinction is one of ‘methods of operation not of 
Kinds of reality.” Dewey, The Quest for Certainty, p. 217.. 

‘25 Vaihinger says that many jurists (for example, Binding) regard 
the relation of law and morals as that of two circles which do not inter 
sect, so that each field is entirely exclusive of the other. While this sepa- 
Tation may have great value for certain purposes, one should not forget 
‘that there lies at the foot of it an “as if,” and that the separation is 
tentative and conditioned by the end in view. “This remark is of im- 
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‘The device of legal technique that bears the closest resem- 
Dlance to Vaihinger’s neglective fiction is the prima facie pre- 
sumption. Through the use of presumptions the law confers 
upon facts a clarity of outline lacking in nature. The pre- 
sumption introduces into an entangled mass of interrelated 
events a certain tractable simplicity without which the effec- 
tive administration of justice would be impossible.** Not only 
does the presumption have the same utility as the neglective 
fiction of science; it is also subject to the same abuses. A 
caution against unjustified transference is as necessary in the 
law as it is in science.** 

But the process of simplification and organization is not 
confined to the rather obvious method of the neglective 
fiction. The categories of thought serve a similar purpose. 
‘The category of the Thing and its Properties, tautological as 
it is, is a device for organizing and simplifying reality to a 
condition suitable to our needs. “Thought creates imagina- 
tively a ‘thing,’ and then tacks to this thing its own percep- 
tions as ‘properties’; with the aid of this fiction the mind 
works itself out of the sea of invading sensations,”** “We can 


a lack of is 
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disastrous mistake” (p. 375). 
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only regard reality as a Heraclitean flux of happening, and 
our thinking itself would be fluid and would run together if 
it were not that by fiction we obtain imaginary standpoints 
and boundaries by which we gain control over the flow of 
reality.”** 

‘The postulating of “classes” is another illustration of the 
same process of simplification and organization. This pro- 
cedure (that of “classifying”) also illustrates another im- 
portant point—that most of this simplification and organiza- 
tion takes place without our being aware of it. Language does 
‘a great deal of this labor for us almost automatically. We can 
only appreciate this service when we consider what the situa- 
tion would be if we were deprived of speech as an organizing 


no word for the class “fish.”** In the words of Vaihinger, “It 


9 Ibid, p. 411. 
1 There is a set for flat objects, for round objects, for men, 
and a final 
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should be emphasized that an indefinite number of such cate- 
gories [of thought] can be conceived. One may affirm that 
originally the mind possessed a much richer table of cate- 
gories than today, and that the present table of categories is 
only the product of a process of natural selection and adapta- 
tion.” 

Because the process of language-leaming takes place in 
the years of infancy, we easily forget the service language 
does to thought. As Mach has pointed out, as soon as we are 
really capable of critical self-observation, we find already de- 
veloped in ourselves a conceptual apparatus for classifying 
the extemal world. 

Vaihinger deals chiefly with the simpliicatory and forma- 
tive processes of the “higher” mental faculties, ic., with those 
processes that take place in the mental regions available 
to introspective examination. He recognizes the possibility, 
however, that much organization and simplification may oc- 
cur in the “lower” mental regions, i.e., in “sensation” and 


ghical sense 
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‘perception.”* Modern psychology has, from its beginnings, 
recognized the formative process involved in perception. 
Gestalt psychology has made this “configuratory” process the 
very core of its theory. One of the experiments of this school 
is worth reporting here. 


Imagine twelve small white disks against a black back- 
ground, arranged in such a way that the disks, if joined to- 
gether by straight lines, would form a regular twelve-sided 
figure. Now alter this pattern so that any one of the disks 
is somewhat farther from the center of the figure than the 
other eleven disks. This alteration has of course destroyed 
the symmetry of the figure; the pattern now appears to you 
to be out of balance. If this unbalanced figure is presented 
for a small fraction of a second a strange thing will be seen 
to happen. The displaced disk ke + oes d soaerd the 
position it would occupy were igure to become a 
regular, simple, balanced one. Of course, no motion has 
occurred in the physical sense of that word, but neverthe- 
less the illusion of motion is experienced."* 


The inveterate hang of the human mind toward an orga- 
nized simplicity—so deep-seated, we have just seen, as to in- 
vade even the elementary processes of sensation and percep- 
tion—has been of great value to the human race in the strug- 
gle for existence, But, like every valuable faculty, it is subject 


44 Vaihinger, pp. 286, 297. Cf. Pearson's suggestion of “the mind as 
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to abuses. It must be held in restraint; it must be exercised 
with judgment. We see the necessity for this particularly in 
dealing with classifications. The human mind seems to have 
an instinctive tendency to conceive of classifications in geo- 
metric terms; we tend to suppose that the members of a class 
are of equal importance, and that the interrelations between 
them must form a balanced, geometric pattern. The recent 
history of American legal thought offers an example of this 
tendency. When the Hohfeldian system was first announced, 
it seemed to throw so much light on hitherto darkened cor- 
ners of legal analysis, it offered so much hope for a rational 
and clear expression of legal relations, that we felt we had at 
last discovered the atomic system which lay at the heart of 
legal thought. It was assumed that the whole set of Hohfeld- 
ian relations must form a geometric figure, and that much 
Imowledge could be gained merely by manipulating the 
table, by arranging the elements into “opposites,” “correla- 
tives,” etc. It was some time before we realized that the four 
pillars of this system are, unfortunately for symmetry, of 
rather unequal height and importance, and that very little 
is to be gained through a mere manipulation of the tables of 
“jural relations.”** 

+7 It would hardly be questioned today that the early exponents of 
the Hohfeldian system overem; the importance of the “privi- 
relationship. Ja the legal situation of a given 


on 
Quy cere of my staternnts will have any 
wards of Dean Found ("Legal Highs,” 26 Int, Jou, of 


meee Bhs bis) ) iene eens” estationa’” xe seese Sig ‘can- 
"uch more substental tnd posing imposing roument then the loge: 


no-right” pillar. While it may be convenient to regard the “privilege-no- 
Sih slain ao Lp alain, ti impact fo Eno in ind it 
arises the that 


‘An ‘geometric view of the Hohfeldian system would 
seem to the criticism in 28 Yale L. Jour. (1919), 987, of Jus- 


1g 


FICTION AND HUMAN THINKING 


eeea g a a 3 + Hs egsegseae 

PE eet 
Papen Hae at 

38) 3 PERE cr aot ae 

{ie He 
PHATE puneeaanbuliae 
A pining SHIRES pete 
Hablhy eae ea 
cs] Pages 43 aah 
PUT 


14 FICTION AND HUMAN THINKING 


ready been touched on in a number of places in this study. 
We saw it illustrated in the growth of legal language when 
we observed the metaphorical extension which familiar terms 
undergo at the hands of the law.** We saw it again illustrated 
in the legal fiction proceeding from “intellectual conserva 
tism,” the fiction through which a new case is forced into the 
framework of existing categories.“ 

‘The same thing is illustrated in all the “anthropomorphic” 
and metaphorical conceptions of science. Empty space is con- 
ceptually filled with ether to satisfy our feeling—derived 
from previous experience—that vibrations can take place 
only in some sort of matter. We speak of the “affinity” of 
chemicals for one another, of the “flow” of electricity, of the 
“pull” of gravity. “Scientific explanation... in its essence, 
generally consists in describing new phenomena in terms of 
others more familiar to our minds.”* 

This process of understanding through analogies goes hand 
in hand with the process of simplification and organization, 
discussed in the last section. We feel the need of “catching-on 
places” in the flux of reality, and we develop (unconsciously ) 
the category of the Thing and its Properties, we group phe- 
nomena into entities and their attributes. This is simplifica- 
tion and organization. But when we come to conceive of the 
relationship between our constructed entity and the particu 
lar perceptions out of which it is constructed, we invoke an 
analogy from familiar experience, that of “ownership.” The 
thing is given “properties.” Conceivably an entirely different 
analogy might have been hit upon. We might, for example, 
have spoken of the “father and his children,” or of “the rose 
and its petals.” 

But, the reader may say, admitting that human reasoning 
hhension and communication of new ideas.” Cohen, “On the Logic of 
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proceeds always by analogy, does this fact represent an alter- 
ation of reality? Vaihinger’s fundamental thesis is that our 
minds do not merely reflect reality, but alter it and “work it 
cover” to suit our needs. Does he establish a process of altera- 
tion by showing that reasoning proceeds by likening new ex- 
periences to those already familiar? The horse may remain 
in the child’s mind an essentially new experience, even when 
it is called a dog; empty space may remain the same for the 
scientist after he has filled it conceptually with “ether.” Does 
reasoning by analogy necessarily involve an alteration or 
distortion of reality? The answer is that it need not, but in 
practice it generally does. The congenital predisposition to- 
ward simplicity of the human mind leads us to give too 
much credence to our analogies. The child, after calling the 
horse a dog, may expect the horse to bark; the scientist, after 
calling space ether, may be misled into erroneous notions 
through a too implicit trust in the analogy to matter. The 
lawyer, after calling the corporation a “person,” may assume 
that the corporation, like the human being, must die, “all at 
once,” and that at any given point of time the corporation 
must be either “alive” or “dead.”* A metaphorical element 
taints all our concepts. 


42 “Just as we were misled into untenable ideas of the ether through 
trutiag to an analogy with the material ocean, so we have been mised 
into untnable ides ofthe attributes of the ‘microscope elements 

world through testing vo anaogy with grow petcee” Ede 
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Metaphorical contamination is at a minimum in mathe- 
matical symbols. It is perhaps negligible in certain other con- 
cepts. Many of our familiar analogies have come to have, at 
least for the scientist, the colorless quality of mathematical 
symbols. The ether becomes merely an intellectual concept 
“solely useful for the purpose of describing our perceptual 
routine.”** The “laws” of nature, often conceived of by the 
layman as, in some mysterious way, “ruling the universe,” be- 
come for the scientist merely “limitations which, under the 
guidance of experience, we impose on our expectations.”** 
Our metaphors and fictions are dying. In the words of Vai- 
hinger, they are becoming “verbal” or “nominal” fictions.** 

But few of them are completely dead. If in the case of some 
scientific concepts, and for some investigators, metaphorical 
contamination has been reduced to a point approximating 
the mathematical symbol, in most of our concepts, this 
metaphorical element remains dangerously active. This is 
particularly true in the social sciences, where the complexity 
of the fact-situation emphasizes and stimulates the human 
penchant for simplicity. 


Vaihinger’s Precept for the Use of Fictions 


There is perhaps no more suggestive part of Vaihinger’s 
book than that in which he attempts to formulate a precept 
for the application of fictions, a rule that will prevent their 
misuse.‘ Here, as often, he takes his illustration from mathe- 


“4 Pearson, p.v- 

48 Mach, Erkenntnis und Irrtum, p. 449. 

4#1t may be said that Vaihinger fails to recognize sufficiently the 
‘possibility that certain fictions are “dead.” He seems frequently to think 
that a fictional element is present in a concept if it can be demonstrated 
etymologically. He never recognizes explicitly the development we 
hhave called the death of the fiction, a notion that may not be entirely 
lacking in epistemological significance. 

“" Vathinger, pp. 194-219. 
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matics, The mathematician sometimes finds that he may sim- 
plify the solution of an equation by inserting into it, pro- 
visionally, a foreign element. This foreign element may be 
retained through a series of calculations. But—and here is 
the important point—the mathematician must not forget to 
remove it before he reaches his final result. The fiction must 
drop out of the final reckoning. This is the precept that 
Vaihinger sets up for the use of the fiction. 

‘We may group phenomena together into convenient units 
of thought, treat the constructed entity as a “thing,” and at- 
tribute to it as “properties” the elements out of which it is 
composed. The “thing” represents the introduction of a for- 
eign element into our equation which may serve to facilitate 
our calculations. But the fiction (the “thing”) must drop out 
of the final reckoning; we must not suppose that the “thing” 
is something more than the sum-total of its properties. If, in 
physics, the scientist divides a succession of relationships into 
two distinct entities, “matter” and “energy,” he must not for- 
get to reconnect these two entities “in the final reckoning”; 
he must remember that the separation was provisional only 
and for the purpose of facilitating computation. He must not 
conceive of energy as something that can exist distinct from 
matter, or of matter as something that can exist distinct from 
energy. 

‘This dropping of the fiction from the final reckoning Vai- 
hinger calls “the correction of a previous, intentional error.” 
‘We find this process illustrated in many fields of the law.‘* 
‘We call the corporation a person. This statement is false; it 
represents the introduction of a foreign element into our 
calculations, the notion of the “personality” of the corpora- 
tion. But we correct the error by extracting from the word 


* Vashinger’s own statement (p. 297) that such a correction is not 
necessary in the case of legal fictions can only be attributed to his lack 
of an intimate acquaintance with the legal fiction. 
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“person” (when it is applied to corporations) all those quali- 
ties and attributes not legally appropriate to the corporation. 
‘The reader will have realized that the process of linguistic 
development by which fictions “die” is but the outward ex- 
pression of the application of Vaihinger’s correction, In truth 
we may say, a fiction is dead when the majority of persons 
have learned to make the necessary correction intuitively. 

Vaihinger points out that much of our thinking consists in 
the process of opposing mistakes which are mutually compen- 
satory. If the mathematician supposes a curve to be made of 
straight lines, he makes his mistake harmless by supposing 
in turn that the straight lines are infinitely short. Vaihinger 
likens thought to the process of walking, Walking consists of 
a series of falls, each arresting and compensating the other 
just in time. So thinking consists in a series of mutually op- 
posed mistakes." 

That original sin of human reasoning—hypostatization— 
is a failure to drop the fiction out of the final reckoning. 


“The statement that thinking consists of a series of compensatory 
errors must not be taken too literally. Like all other scientific explana- 
tions, it is only a metaphor which gives insight. The “as if” attitude 
must be preserved, and, indeed, becomes particularly appropriate, when 
‘one is dealing with the phenomena of intemal mental experience. We 
‘can imperfectly and metaphorically describe thinking by supposing that 
it consists of a comparison of a series of “pictures,” or that it consists of 
talking to one’s self, or—as Vaihinger does—that it consists of a series 
of mutually opposed errors, None of these descriptions is completely 
“true”; it is a question merely of which is the most useful. 

Even the syllogism, so much abused in current legal writings, has its 
utility as a description of internal mental experience. Admitting that no 
‘one thinks in syllogisms, is not the syllogism a useful approximation of 
thought? Is it not a convenient fiction to talk as if we thought in syllo- 
agisms, instead of trying to reproduce what is essentially incommuni- 
cable, the “real” thought process? An interesting defense of the syllo- 
sgism may be found in Rueff, p. 12, a study of methodology in practi- 
cally all fields of science except that of the law. (The English transla- 
tion was published in 1929 by the Johns Hopkins Institute for the Study 
of Law.) Ruel spaks of the “enormous advantage” of stating reason- 
ing “in the form of a logisms.” “Tt localizes doubt. It shows 
us where to look for contradictions. 
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Or, stated differently, it consists in the isolation of one 
step in a reasoning process out of its compensatory context, 
In its context it is harmless, because it is there subjected 
to the corrective effect of other elements in the same process. 
But when a single step in a process of reasoning is removed 
from its corrective background and given a value on its own 
account, the inevitable result is intellectual disaster. The 
man who tries to take a single step with the vigor and en- 
ergy that go into the process of running will find himself 
thrown forcibly to the ground. The isolation of either a con- 
cept or a muscular contraction from its compensatory con- 
text is dangerous.° 

Most of the “mysteries” of science and philosophy are the 
result of this process of isolation." Negative numbers, re- 
garded in the abstract, seem strange and absurd. What is 
—5? Who ever dealt with, or can even conceive of, —5 ob- 
jects? And yet there is nothing mysterious about subtraction 
as an operation. If we put —5 back in its context, we find 
that it at once loses its mystery and becomes a sign for this 
operation, It is as if we were to take a single instrument out 
of a line of machines in a plant operating on the principle 
of mass production, where each separate machine performs 
only one step in an intricate process. Such a machine, in iso- 
lation, would seem mysterious; contemplating it alone, we 
might conclude that it was the product of a madman’s fancy. 
But as soon as we put it back in its position in the line, it 
‘becomes understandable. The contradictions and difficulties 
that seem inherent in space and time, energy and matter, 


s0“Objection comes in, and comes in with warranted force, when 
the results of an abstractive operation are given a standing which be- 
longs only to the total situation from which they have been selected.” 
Dewey, The Quest for Certainty, p. 217. 

% “The supposed ‘riddle of the universe’ will never be solved, be- 
cause most of what appears puzzling to us consists in contradictions of 
our own making which arise from trifling with the mere forms and shells 
of understanding.” Vaihinger, p. 52. 
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legal rights and duties, are produced by isolating what is 
essentially only a step in a complicated process of reasoning, 

Hypostatization, or the isolation of a process of thought 
from a compensatory context, is bad enough when it results 
in mystifying and perplexing the mind. It becomes even 
more vicious when the isolated element is given a value on 
its own account and is used as a point of departure for other 
reasoning processes. For example, the notion of “unity” or 
“identity” has no meaning out of a complete context of 
thought-operations. “Unity” and “identity” are matters of 
subjective convenience. Conceptually one may postulate en- 
tities wherever it is convenient to do so.** Whether a given 
group of phenomena or experiences should be formed into 
a “unit” can never be determined by reference to the notion 
of “unity” itself, Yet the attempt to do this is a common mis- 
take in legal thinking. In dealing with the law of fixtures and 
the question when a chattel “becomes a part of the soil,” 
many courts have regarded their problem as essentially one 
of discovery, to “find out” when and under what circum- 
stances a chattel and the land form a “unit” or “become one.” 
They have failed to see that “unity” or “oneness” is a mere 
frame of thought, having no content of itself. I can, concep- 
tually, “annex to the land” a rabbit bounding across it as fast 
as his legs will carry him; conceptually, I can “sever from the 
soil” a machine weighing tons. Whether I shall employ the 
‘one conception or the other depends upon circumstances 
outside the conception itself."* 


2 Lévy-Brubfs much discussed “law of participation” (that n the 
polmlive ind “coc, beings, phenocas an be both themoelet 


tures is in a state of “irreconcilable conflict.” A court may in one case 
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Vaihinger’s precept, that the fiction must drop out of the 
final reckoning, applies to the use of any sort of concept. 
Our concepts (“title,” “legal right,” “energy”) are the con- 
structs of our minds which facilitate thought by rendering 
comparison en masse possible. As all thinking proceeds 
through analogy and comparison, thought will be speeded 
up if we can group related phenomena into units conve- 
nient for comparison. But these constructs must be used as 
instruments of thought only; we must treat them as servants 
to be discharged as soon as they have fulfilled their func 
tions. They are foreign elements which may be inserted into 
the equation provisionally to render computation simpler, 
but which must be dropped from the final reckoning. 

The concept “title” is a useful device of legal thought and 
expression. It would probably be impossible to dispense with 
it. If we did attempt to eliminate it, probably some other 
expression by a process of metaphorical extension would 
rapidly take its place. But the concept “title” has its abuses, 
For example, in those cases where the problem of the law 
is to distribute the “rights of ownership” between two in- 
dividuals (as in the cases of the mortgage and the condi- 
tional sale), it is clear that the concept “title” must be 
dropped out of the reckoning. “Title” is a convenient cover 
for the “rights of ownership” when one is dealing with 
them as a whole. But when one’s task necessitates breaking 
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through the cover and apportioning the contents among 
different individuals, the cover should be thrown away." 

Why do concepts tend to gain a value on their own ac- 
count which is not legitimately coming to them as mere in- 
struments of thought? The explanation lies in part in the 
inveterate hang of the human mind toward simplicity. We 
tend to group phenomena into as large “lumps” as possible. 
‘A concept has a kind of centripetal force by which it seeks 
to clear the field of anomalies and exceptions. This is at least 
a part of the explanation. It may be supplemented, on the 
psychological side, by the following quotation from Mach: 


The serviceable and valuable habit of giving a name to 
that which is stable and constant [in a group of phenom- 
ena] and of grouping these stable elements together in one 
thought ... may, at times, result in a peculiar conflict with 
the tendency to separate these elements. The dim picture 
of that which is constant, which is not noticeably altered 
when one or the other of the elements is removed, seems 
to be something in and of itself. Because one may take 
each of the elements of the concept singly a away, without 
this picture ceasing to represent the wi lex, ... 
one concludes that one might take away all oe deceets 
and there would still be something left.** 


Eddington’s view, that the concepts of physics are only 
ways of grouping together series of “pointer readings,” has 
become familiar. But Eddington recognizes that many will 
not be satisfied with this way of looking at the thing and will 
want to attribute more “substance” to their concepts. 
You may if like think of mass as something of inscru- 
table nature to which the pointer reading has a kind of 
relevance. But in physics at least there is nothing much to 
be gained by this mystification, because it is the pointer 


we See Stage aod Clack, “Lagal Theory and Real Property Mort 
Jou. 


ors et my (age), Cou. Ee 
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reading itself which is handled in exact science; and if you 
imbed it in something of a more transcendental nature, 
you have only the exits trouble of digging i out again™= 


If one were to attempt to generalize about the dangers of 
concepts, one might distinguish (1) their centripetal force; 
(2) their capacity for inducing reification; and (3) their 
metaphorical contamination. The centripetal force of the 
concept (the tendency, for example, to conclude that if a 
man has “title” for one purpose, he must have it for all pur- 
poses) proceeds from the penchant of the human mind for 
an organized simplicity. The capacity of the concept for in- 
ducing reification (the tendency, for example, to suppose 
that a corporation would still legally “exist” if one were to 
take away all of its legal rights, duties and entitlements) is 
produced by isolating a reasoning process from its context, 
The metaphorical contamination of a concept (the tendency 
in the law, for example, to be influenced by the literal mean- 
ings of words like “delivery,” “conversion,” “implied,” and 
“reversion”) arises from the fact that human reason proceeds 
by assimilating new experiences under familiar categories. 


Criticisms of Vaihinger 

‘A very common criticism of Vaihinger is to say that he 
proves too much. If everything is “fiction,” then the meaning 
of the word “fiction” has been lost, and “as if” has become 
simply “is.” Indeed, uncharitable critics have not been want- 
ing who were willing to suggest that if everything is fiction, 
then this includes Vaihinger’s own philosophy, and we may 
safely neglect to bother our heads about it unless we happen 
to have a taste for fantasy." But a truer criticism of Vaihin- 


14 The Natur ofthe Physleal World pass. 
errr igs Vathinges contends, there sno such thing astra, then 
«has no truth and represents ye il ly 
the wit and Ingesuity of its founder.” Drews, Geschichte der 
phie (1921), VIII, 95. 
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ger would seem to be, not that he proved too much, but that 
he never fully realized what he had proved. There runs 
through the whole book a curious double language. He 
speaks of the “illusion of knowledge” produced by the fic 
tion and at the same time recognizes that this knowledge is 
real in the sense that it enables us to deal with reality and 
is in fact the only knowledge we ever knew or can know. 
He speaks constantly of “falsifying reality,” and yet recog- 
nizes that the use of the word “falsifying” is a retention of 
the very notions of truth which he is combating in his book. 
‘This peculiarity may be explained as due in part to a desire 
to simplify his exposition and to lead up to his fundamental 
conception by gradual stages, and in part to the fact that his 
own ideas underwent a process of development in the course 
of writing the book. 

Nor can it be said that Vaihinger ever recognizes that he 
has answered his own question, “How does it come about 
that with consciously false ideas, we yet reach results which 
are right?” There are evidences throughout the book that he 
remained mystified by the fiction himself. Perhaps this was 
inevitable in the case of a man who deliberately picked out 
for study, in a great number of fields, precisely those devices 
of thought which are the least understood, even by experts 
in those fields. For the true mystery of the fiction consists 
not in the fact that we can reach right results with wrong, 
ideas, but in the fact that the human mind, in dealing with 
reality, is able to go so far beyond its capacity for analyzing 
its own processes, 


Legal Fictions Compared with Scientific Fictions 


Aside from the general philosophic criticisms of Vaihinger, 
just discussed, there have been criticisms touching specifi- 
cally the legal aspects of his work. The argument of the 
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critics in question runs somewhat as follows: Vaihinger’s 
work is based almost entirely upon “scientific” fictions, The 
ends and purposes of science are radically different from 
those of the law. Therefore, while Vaihinger’s philosophy 
may have considerable significance in the field of science, 
it is generally without importance for the jurist.** 

It must be confessed that Vaihinger’s own treatment of the 
legal fiction is exceedingly superficial. One will learn little 
about legal fictions and legal thought directly from Vaihin- 
er. Apparently no one has contended otherwise. But it is 
another thing to say that his work is of no legal significance, 
and that the legal scholar, more familiar than Vaihinger with 
legal fictions and legal method generally, cannot gain much 
from a study of the philosophy of “As If.” 

‘The contention that Vaihinger’s philosophy has no useful 
application to the law proceeds upon the assumption that 
there is a fundamental difference between the methods of 
the law and those of the physical sciences. The substance of 
the argument consists in saying that Vaihinger develops his 
philosophy around the fictions of those sciences that are con- 
cerned with the discovery and description of the facts of ex- 
ternal reality, whereas the task of the law is not to discover 
the “facts” or “laws” of nature, but to establish a set of rules 
for the conduct of human beings. Hence, it is contended, 
while the fictions of the physical sciences are ways of de- 
scribing the structure of external reality, the fictions of the 

58 Somlé insists on the view that there is no similarity between the 
legal fiction and the fictions of science. Juristische Grundlchre (ad ed., 
1927), p. 524. While he does not mention Vaihinger by name, and per- 
haps was not directly acquainted with his work, it is a reasonable in- 
ference that he is combating the “fictionalism” that spread into German. 
legal thought from Vaihinger’s philosophy. Kelsen, in a somewhat modi- 
fied way, insists upon the disparity of scientific and legal fictions. “Zur 
Theorie der juristischen Fiktionen,” p. 630. For an answer to these 


criticisms, see Mallachow, “Zur Metajurisprudenz und Rechtsphiloso- 
phie,” p. 664. 
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law, on the other hand, are only metaphorical ways of ex- 
pressing rules or commands." 

The reader will see that this criticism cuts to the heart of 
an important problem. To what extent does a similarity exist 
between the methods of the physical scientist and those of 
the lawyer? To what extent is law “scientific’?* This obvi- 
ously presents a question too broad for adequate treatment 
here. But it would perhaps not be out of place to trace in 
broad outlines a comparison between the fictions of “science” 
and those of the law. This comparison, while it will by no 
means solve the problem of the relation of law and “science,” 
may nevertheless throw some light on the more general 
question. 

In the first place, it is clear that one may study law objec- 


and attempt to reduce its complex workings to a simple set 


"Th sale eg ten thing ota breve formal 
byes of cha puta og Tegal wil expres Isclt” Samm, 
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various reviews of Rueff, 
topoutly 450, Calif. L. Rev. (1930), 75. 
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of formulas. This is what is attempted in the various theories 
of the “nature of law.” These theories—as, for example, that 
the law proceeds from a “Volksgeist,”*' or that law is “the 
command of a Sovereign’—have generally been, in Vaihin- 
ger’s terminology, personificative, neglective fictions. They 
are personificative, since they seek to attribute the law to 
some metaphorical being; they are neglective, because they 
present a one-sided picture of the whole of the phenomena 
which associate themselves around the word “law.” Even 
the current American “realistic” conception of Iaw—that 
Jaw is “the way judges act”—is a neglective fiction. Why 
not say, if one is to achieve the ultimate in realism, that law 
is “the way sheriffs and marshals act”? The advantage of the 
current “realistic” conception lies, not in the fact that it is 
more “true,” or even more “realistic,” than the other theories, 
but in the fact that it concentrates attention on the most sig- 
nificant point in the whole complex process of Jawmaking 
and law administration. 

The fictions that attempt to describe the “nature of law in 
general” we may call jurisprudential fictions, It is obvious 
that they represent a precise’parallel to the methods of the 
physical scientist. They are attempts to reduce a complex 
reality to a simple formula, and thus render it tractable to 

61 Despite his deductive presentation, Stammler shows a keen appre- 
ciation of the “as if” attitude in his discussion of Savigny’s theory. “The 
notion of the ‘Volk’ as an animated and thinking being outside us 
‘would only be scientifically justified if it were necessary in order to 
fashion coherently the thought of human social life.” “Wesen des Rechts 
und der Rechtswissenschaft” in Systematische Rechtswissenschaft, US 
of Kultur der Gegenwart (1906), p, viii. In other words, the question is 
not whether the Volksgeist “exists,” but solely whether that notion is 
useful in understanding society. In another place he recognizes that the 
notion of the Volksgeist represents the transference of a subjective ex- 
perience (of one’s own consciousness) to the “Volk” as a whole, and 
says that this transference would only be scientifically justified if it were 


necessary in order to understand social life. Rechts- und Staatstheorien 
der Neuzeit (2d ed., 1925), P. 53- 
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calculation. That they have generally been oversimplifi- 
cations results rather from the complexity of the matters 
dealt with than from any difference in fundamental method. 

All theories of law have this in common, that they attribute 
“law” to one source (to the sovereign, the legislator, custom, 
the Volksgeist, the nature of man, the nature of things, a so- 
cial compact, ete.) and thus introduce a unity into our con- 
ception of the law. But even when one does not subscribe 
to any particular theory of the “nature of law,” one is apt, 
consciously or unconsciously, to embrace what Ehrlich calls 
the “fiction of the unity of the law.”* We talk constantly as 
if there were a unified body of rules proceeding from some- 
where, which constitute “the law.” Generally this remains 
only a harmless metaphor. When we say “the law provides” 
so and so, we are generally able to “expand the symbol” and 
say that we only mean by this phrase to express the fact that 
in a certain case the courts will act in a certain way. But 
often this notion of the “unity of the Jaw” ceases to be mere- 
ly a metaphorical convenience of expression and becomes a 


©2 OF course, we cannot say definitely whether the impetus to these 
attempts comes from the scientific desire to reduce a complex reality to 
a simple formula, in order to make the problem of dealing with that 
reality simpler (cf. the “economic man”), or whether it may not have 
proceeded from the less praiseworthy notion that because one word, 
law,” is used to describe a number of things, all these things must be 
reducible to some common element. But even if the latter conjecture 
represents correctly the motive back of these attempts to define law, 
would that mean that they were unequivocally removed from the realm 
of "scence"? Is “slenee” any less infested with word-eifcation than 

¢ laws 

es Ehrlich distinguishes six major fictions of jurisprudence. “That 
the bringing and defense of a suit must be supported by a rule of law, 
that the judge must always deduce his decision from a rule of law, that 
the state is the source of all law, that the function of jurisprudence con- 
sists exclusively in the discovery of the will of the legislator, that the 
judge in the determination of the law must not go beyond the provisions 
of the statute, that jurisprudence must conceive of the rules of law as 
forming a unity ... all... of these precepts have this in common—that 
‘upon closer inspection they reveal themselves as fictions.” Die juristische 
Logik (2d ed., 1925), PP. 148-49. 
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Closely allied to jurisprudential fictions are what we may 
call the fictions of legal technique. The notions of a legal 
right and duty, of legal powers and liabilities, of legal per- 
sonality—all of these notions are, in the Vaihingerian sense, 
fictions,** and, what is more important in our present context, 
they represent devices essentially similar to the concepts of 
the physical sciences.” They are the devices through which 
we organize and simplify our subject matter, and they cor- 
respond to such notions as “energy,” “matter,” and “the force 
of gravity” in physics. 

But when we come to those naive and transparent devices 
that come first to mind when the expression “legal fiction” is 
used, the likeness to the concepts of science is less obvious. 
What we may call the fictions of applied law, such as the 
fiction of finding in the action of trover, or of inviting in the 
attractive nuisance cases, seem to be entirely foreign to “sci- 


Kocourek, Jural Relations (1927), p. 291- 
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tist. What I have called previously the fictions of emotional 
conservatism and of policy and apologetic and merciful 
fictions** proceed from stresses in the judicial mind which, 
although probably not wholly unknown to the scientist, are 
nevertheless not an important factor in his mental life. But 
as I have shown before, even these fictions of applied law 
may proceed in some cases from motives essentially like those 
that impel the scientist to resort to “fiction.”** 

Before leaving this subject it might be well to point out 
that it is not always easy to distinguish between the process 
of discovering the facts of social life (descriptive science), 
and the process of establishing rules for the government of 
society (normative science). Much of what appears to be 
strictly juristic and normative is in fact an expression, not of 
a rule for the conduct of human beings, but of an opinion 
concerning the structure of society. Before one can intelli- 
gently determine what should be, one must determine what 
is, and in practice the two processes are often inseparably 
fused, 

Probably the most violent critic of the law would not pre- 
tend that courts have ever been wholly oblivious to the social 
life in which their rules are to operate. Indeed, the courts 
were compelled to investigate the successions and interrela- 
tions of social life long before the disciplines of sociology, 
economics, psychology, political science, and anthropology 
‘were pursued as separate studies. 


Jurisprudence was the first of the social sciences to be 
born. Of all men, judges and legislators were the first that 
found themselves compelled to seek a clear and conscious 


& Supra, pp. 57-59- 

$8 Supra, pp. 83-85- 

£9 See the discussion of “intellectual conservatism,” supra, pp. 63-70, 
and the heading “The Historical Legal Fiction Compared with Scien- 
‘tific Fictions,” supra, pp. 71-72. 
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Knowledge of the principles according to which human 
beings live together. ... Thus the law began to examine, 
Jong before any later and independent sciences, created by 
purely theoretical interests, took up the study of such mat- 
ters, a large number of phenomena: logical and psycho- 
logical ones, such as will, purpose, intention, declaration, 
error, coercion, passion; economic ones, like estate, value, 
price, utility; linguistic ones, like sentences, meanings; 
ethical phenomena, such as liberty, personality, honesty; 
political ones, like order, public authority, ete.?° 


Some legal fictions—far from being merely the metaphori- 
cal expressions of “norms”— are in fact expressions of scien- 
tific truths discovered by the courts in their struggle to ra- 
tionalize the subject matters presented to them. For example, 
the courts are frequently criticized for attributing legal con- 
sequences to an “intent” of the parties that is fictitious. This 
“intent” is regarded as fictitious because it is not shown to 
have been “present to the mind of the party.” But is it not 
possible that this “fictitious” intent represents the discovery 
of an important psychological truth, namely, that the con- 
duct of an individual may be accompanied and conditioned 
by expectations that are not consciously present to his mind? 

It should be recalled that the courts were pioneers not only 
in the field of the social sciences, but perhaps in the field of 
science generally. If we define science as the conscious gen- 
eralization of experience, then the law was the first of the 
sciences. In the words of Ihering, 

I believe it is not too much to say that it was in the field 
of the law that the human mind was first compelled to 
mount to abstraction; the first rule of law, whatever it may 
have concerned, was the first onset of the mind to con- 
scious generality of thought, the first occasion and the first 
attempt to lift itself above the sensuously obvious.” 

7° Wurzel, “Juridical Thinking” in The Science of Legal Method 
(1917), pp. 286, 289, 291. 


11 Geist des rémischen Rechts auf den verschiedenen Stufen seiner 
Entwicklung (6th ed., 1923), I1?, 423. 


FICTION AND HUMAN THINKING 133 


‘That a whole host of juristic concepts have found useful 
application elsewhere is evidence enough that the ends of 
the law are not entirely peculiar to that science.'* In this con- 
nection it is worth observing that the word “average,” a word 
that stands for an important concept of science, is a law 
word."* Likewise, one of the most abstract and general words 
we have, the word “thing,” is a law word. 

If in recent years the law has begun to make use of the re- 
searches of the physical and social sciences, it is only receiv- 
ing the return—we may hope with interest—of a loan made 
long ago. 


Changing the Facts to Fit the Theory 
It might be expected that in closing our discussion of the 
legal fiction we should attempt a summary of the views that 


summary. The matter is not simple enough to permit reduc- 
tion to a compact formula. 
But it would not be advisable to omit all mention of one 


air of complete finality. I refer to the contention that the fic- 
tion consists in “changing the facts to ft the theory,” where 


Jou 
of the word average has been generalized from a use 
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the proper procedure is supposed to be “to change the theory 
to fit the facts.”"* This criticism, sound as it may seem on its 
face, is, philosophically considered, superficial. There is no 
such thing as a plain, brute “fact,” to which our theories ought 
to conform.’ All of our facts, at least all communicable facts 
—those facts that go to make up what one writer has called 
the “collective perception” of society"*—are conceptual facts. 
Our experiences, from earliest infancy on, are organized and 
conceptualized by conventions of speech and thought. Our 
language, our “common sense” notions, our scientific theo- 
ries, our legal constructs—all of these are conceptual devices 
for dealing with and organizing reality. “Facts” are only 
those thought-constructs that are useful for so many purposes 
and are so commonly accepted that no one doubts their “exis- 
tence” or “reality.” “Theories”—on the other hand—are 
thought-constructs possessing a more restricted utility. 


According to the prevailing popular theory—a theory for 
which popular philosophy is largely indebted to a famous 
lawyer, Francis Bacon—facts are “out there” in nature and 
absolutely rigid, while principles are somewhere “in the 
mind” under our scalps and changeable at will. According 
to this view scientific theories are made to fit pre-existing 
facts somewhat as clothes are made to ft people. A single 


14 Kohler makes this criticism of the legal fiction, and adds with in- 
dignation, “What would one say today of a scientist who, in order to 
rescue the Aristotelian system, would discipline the results of exact re- 
search and thus, by shuffling and throwing a veil over them, reconcile 
them with his system?” “Zwei Studien iber das sogenante Reprisen- 
tationsrecht” in Gesammelte Abhandlungen aus dem gemeinen und 
franzisischen Civilrecht (1883), p. 368. 

18 Professor Walter Wheeler Cook, in speaking of the requirement in 
the code pleading system that the complaint state only the “facts” 
founding the action, says, “The facts as they actually existed or oc- 
curred,” ‘the dry, naked, actual facts’—these and these only are to be 
stated. ‘Can it be done? I think not; it has never been done and never 
will be done, either by a pleader or by anyone else. Philosophically, 
logically, it iS an impossibility.” “The Utility of Jurisprudence in the 
Solution of Legal Problems” Lectures on Legal Topics (Assn. of the 
Bar of the City of N-¥.) V (1928), 337, 369. 

78 Ajtay, Le chemin le plus court de la pensée juridique (n.d.), p. 38. 
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inconsistent fact, and the whole theory is abandoned. Ac- 
tually, however, facts are not so rigid and theories not so 
flexible; and when the two do not fit, the process of adapta- 
tion is a bilateral one. When new facts come up inconsistent 
with previous theories, we do not give up the latter, but 
modify both the facts and the theory by the introduction of 
new distinctions or of hypothetical elements.” 


All this is not to say that there is not usually underlying 
the criticism of the fiction mentioned a certain hard common 
sense. When we say that a fiction “changes the facts to fit 
the theory,” what we usually mean is that in adjusting our 
conceptual apparatus to accommodate a new situation, we 
have made the adjustment in a clumsy way and in the wrong 
place. We should accomplish the change in the realm of those 
constructs which are already specialized (in the realm of 
“theory”) rather than in the realm of those widely accepted 
and inclusive constructs which we call “facts.” It is wiser, 
for example, to alter the juridical notion of the conditions 
under which trover may be maintained than it is to attempt 
to tamper with such a common concept as “finding.” 


Conclusion 

It would perhaps be wise to issue a warning at the con- 
clusion of this study against an inference that might be made 
from the account of Vaihinger’s philosophy which has been 
given on these pages. In these days when so much is said 
against “conceptualism” one might be tempted to rely upon 
the philosophy of “As If” as support for the thesis that intel- 
lectual concepts generally are a bad thing, and that we ought 
to lose no time in ridding the law of everything that savors of 
generalization. Nothing could be more foreign to Vaihinger. 


17 Cohen, “The Place of Logic in the Law,” 29 Haro. L. Reo. (1916), 
622, 626. ideas are expressed in Demogue, Les notions fonda- 
mentales dus droit privé (1911), p. 249, and Ajtay, ibid,, p. 98. See also 
Polanyi, The Loge of Liberty (1952) end Personal ‘Knowledge (1958); 

and Kuba, The Structure of Scientific Revolutions (1962). 
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Vaihinger is not opposed to conceptualism, but only to 
clumsy, hypostatizing conceptualism. He recognizes that 
concepts form the very substance of thought, and that with- 
out the many “fictions” which he enumerates thinking would 
be impossible, 

So many tirades have been launched against “conceptual- 
ism” that one sometimes gains the impression that certain 
writers expect us to accomplish the impossible feat of reason- 
ing without concepts, The trouble with the law does not lie 
in its use of concepts, nor even in its use of “lump concepts.” 
‘The difficulty lies in part in the fact that we have sometimes 
put the “lumps” in the wrong places, and in part in the fact 
that we have often forgotten that the “lumps” are the crea- 
tions of our own minds. 

No theory or dogma can solve the problem of how far we 
‘ought to generalize or “conceptualize” the law. It is a ques- 
tion of balance and judgment. In this connection certain 
words written in 1781 may not be without significance: 

‘This distinction shows itself in the different manner of 

thought among students of nature, some of them (who are 

inenly speculative) being almost averse to hetero. 
and always intent on the unity of genera; 


ie almost all hope of able to jade its phenomena 


sccording to general ies ... In this manner one 
more by the interest of doersty (4o- 

eer a the mackie of Gotkune). anaes iy the 

interests ( the principle of aggrega- 


‘1* Kant, The Critique of Pure Reason (Miller’s transl., 1881), pp. 
361-62, 571-72. (Italics of last sentence are mine.) 
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‘The ultimate problem of the law is balance. Nothing will 
take the place, in a student of the law, of a sense of tact and 
balance—not even a burning desire to “get the facts” or to 
now the “societal background.” Is it mere accident that it is 
‘a law word, the word “judgment,” which has come in com- 
‘mon speech to express precisely this sense of tact and bal- 
ance, so indispensable in any abstract science? 
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